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THE DESIGN PROFESSIONALÕS  
LIABILITY TO THE CONTRACTOR 

 

I. INTRODUCTION 

 The architect/engineer performs a vital role in the construction process upon 

which the contractor's efficient performance depends.1  It prepares the drawings and 

specifications, reviews submittals, inspects the progress of the work, certifies progress 

payment requisitions, determines substantial completion, etc.  All too often, however, 

these duties are improperly performed, or not performed in a timely manner, as the 

result of which the contractor incurs increased costs. 

 Traditionally, the contractor could only recover increased performance costs from 

the owner, rather than directly from the architect/engineer.  This was because the 

common law recognized the defense of Òprivity of contractÓ as preventing the contractor 

from recovering from the design professional with whom it had no contract.  Today, 

more and more courts allow the contractor to sue the architect/engineer directly for 

professional malpractice or negligence in fulfilling the duties which the 

architect/engineer owes to the contractor and other third parties.  These materials 

examine the bases of the contractor's claims against the design professional and what 

                                                             
1 As used in these materials, the terms Òarchitect,Ó Òdesign professionalÓ and/or Òarchitect/engineerÓ 
include all design professionals involved in construction such as architects, engineers, surveyors, soil 
engineers and other consultants who are required to register with a regulatory agency and maintain a 
license.  The courts have generally declined to distinguish between the standard of care applicable to an 
architect versus that applicable to an engineer.  Cases involving architects have been used as precedent 
in cases involving engineers and vice-versa.  As the Court of Appeals of Georgia noted in Southern Land, 
Timber & Pulp Corp. v. Davis & Floyd Engineers, Inc., ÒThere is a dearth of cases dealing with engineers 
and their professional contracts but we think an excellent analogy can be found in the more abundant 
architect's cases.  The Georgia courts have generally grouped the two and usually architects have some 
engineering training and often perform engineering services.Ó It may be assumed that the courts of other 
jurisdictions would also hold engineers and other design professions to the same standard of care 
applicable to architects. 
 
 Indeed, a major consumer of design services, the federal government, has indicated that it 
considers architects and engineers to be virtually identical insofar as their duties to the owner are 
concerned.  For example, government agencies frequently use the terms Òarchitect-engineerÓ or ÒA/E,Ó to 
refer to architects, engineers and entities including both professionals. 
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the contractor must demonstrate to recover from the architect/engineer.  Specifically, 

the materials review the following aspects of the architect/engineer's liability to the 

contractor: 

• Why sue the design professional; 

• The design professional's standard of care; 

• The problem of privity contract; 

• Areas of the design professional's liability to the contractor; and 

• Preparing a claim against the design professional. 

 

II. WHY SUE THE DESIGN PROFESSIONAL 

 A. Owner Defunct 

 One good reason for suing the design professional is that the owner of the 

project, from whom the contractor would normally seek to recover increased 

costs of performance, is bankrupt or judgment-proof.  Therefore, unless the 

contractor recovers its costs from the design professional, the contractor may be 

left with no remedy.  Under traditional concepts of construction contract law, the 

owner is liable to the contractor for errors in the plans and specifications for he 

warrants that the plans and specifications will be adequate and correct.  

However, if the owner is judgment-proof, the contractor has no recourse other 

than to sue the architect who prepared the plans and specifications. 

 Therefore, the architect may be the only source of relief where the owner 

of the project does not have the funds to satisfy the contractor's claims. 

 B. Strategy May Suggest a Claim Against the Architect 

 The contractor may also consider submitting a malpractice claim against 

the architect as a means of improving the posture of its claim against the owner.  

Submitting a claim against the architect may signal the owner that the contractor 
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is willing to pursue full recovery from the architect, as opposed to the owner.  

This may allow the owner to cooperate with the contractor in a claim against the 

architect.  Consequently, the purpose of a claim against the architect may be to 

secure the owner's cooperation or, at least, neutralize the owner who does not 

have to defend against the contractor's claim. 

 Such a strategy should be carefully analyzed before it is chosen because 

the contractor may find that, rather than obtain the cooperation of the owner, the 

owner assists the architect in defending against the contractor's claim. 

 In other circumstances, the contractor may wish to secure the architect's 

cooperation by threatening the architect with a claim brought by the contractor.  

The architect may be willing to cooperate with the contractor to demonstrate that 

the owner failed to allow the architect sufficient time in which to prepare the plans 

and specifications as a result of which the contractor incurred increased costs. 

 C. Increase Settlement Funds 

 The contractor may wish to pursue a claim against the architect in order to 

obtain a settlement proposal from the architect and/or its liability insurance 

carrier.  Any such proposal would be in addition to a settlement offered by the 

owner.  Therefore, by pursuing claims against both parties, the contractor may 

increase the total amount of money available to settle its claims. 

 D. Public Owner 

 In many jurisdictions, the courts tend to favor public owners in construction 

claims brought by contractors.  Where the owner is a public entity, the contractor 

may decide to pursue a claim against the architect, as well as the owner, for fear 

that its claim against the owner will not be granted by the court.  Since the 

architect enjoys no public immunity, the contractor may be in a better position to 

recover from the architect than from the public owner. 
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 E. Only Architect Liable 

 The contractor may also find that he can pursue its claim only against that 

architect.  This may be the result where the specific facts that resulted in 

increased costs demonstrate architectural malpractice but do not also support 

claim against the owner.  For example, if the facts underlying the contractor's 

claim do not show a breach by the owner of its obligations to the contractor, but, 

instead, demonstrate malpractice on the part of the architect, the contractor may 

have no choice but to sue the architect if it intends to recover its increased costs. 

 These are several of the basic reasons why contractors are pursuing 

claims against architects.  Of course, there are countervailing reasons why 

contractors choose not to pursue such claims.  The architect can often be of 

assistance to the contractor in obtaining negotiated projects or projects that are 

publicly bid.  The contractor may not wish to threaten its relationship with the 

architect by pursuing a claim against  it. 

 

III. THE DESIGN PROFESSIONAL'S STANDARD OF CARE 

 A. Two Possible Standards 

 There are two standards that may be used in evaluating the design 

professional's performance as it affects the contractor. 

 On the one hand, the standard of care applicable to the design 

professional can inquire as to whether the finished product works.  On the other 

hand, one can examine the process employed by the architect and inquire 

whether the architect was reasonably diligent and competent according to the 

general standards of its profession in providing design and/or engineering 

services. 
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 Note the incongruity between the duty of care owed by the architect to the 

owner versus the duty of care the owner owes to the contractor.  Under the 

prevailing view of the architect's duty of care to the owner, the architect does not 

guarantee or warrant the sufficiency of the plans and specifications, but merely is 

obligated to prepare the plans and specifications according to the general 

standards of its profession.  It does not promise a perfect result.  On the other 

hand, under well-established principles of construction law (as exemplified by 

United States v. Spearin), the owner warrants to the contractor that the plans and 

specifications are accurate, correct and suited for their intended purpose.  Thus, 

the owner may be liable to the contractor for errors in the plans and 

specifications to an extent greater than the architect - who prepared the plans 

and specifications - is liable to the owner. 

 B. The Prevailing Standard of Care 

 The courts have generally rejected the standard of care which asks 

whether the project designed by the architect works.  Instead, the courts have 

taken the other approach, which looks at the quality of services rendered by the 

architect, and not the finished product as the standard almost always adopted in 

evaluating the architect's performance.  The prevailing standard of care has been 

defined as follows: 

 
He [the architect] must possess and exercise 
the  care of those ordinarily skilled in the 
business, and in the absence of a special 
agreement, he is not liable for fault in 
construction resulting from defects in the plans 
because he does not imply or guaranty a 
perfect plan or a satisfactory result.  Surf 
Realty Corp. v. Standing (Va. 1953). 
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 In Bates & Rogers Const. v. North Shore Sanitary District (Ill. 1980), a 

general contractor and subcontractor filed suit against the owner of a sewage 

treatment plant and the owner's engineers, Greeley & Hansen, seeking to 

recover delay damages.  The engineer sought to have the case against it 

dismissed on the basis that, as a matter of law, the engineer had no duty to the 

contractor.  Reversing a trial court ruling favorable to the engineer, the Illinois 

appellate court stated that an engineer owes the contractor a duty of care in the 

design and administration of the project and the scope of the duty is defined by 

the contract between the engineer and the owner.  The court also noted that the 

standard of care applicable to the engineer in a claim brought by the contractor 

was defined by the phrase Òreasonable care.Ó   Interestingly, the court rejected 

the engineer's defense that the Òno damages for delayÓ clause in the contract 

between contractor and owner protected the engineer against delay damages.2 

 The prevailing standard of care was also cited by the Georgia Court of 

Appeals in R.H. Chastain v. Atlanta Gas Light Company (1970), where an 

excavation subcontractor sued the project surveyor, subsoil engineer and a 

consulting electrical and mechanical engineer for damages sustained when the 

subcontractor's earth-moving equipment struck a concealed natural gas pipeline.  

The subcontractor offered expert testimony to the effect that it was malpractice 

for a design professional to omit from the drawings or specifications information 

pertaining to utility locations.  The court noted that Òpersons performing 

architectural, engineering and other professional and skilled services assume an 

obligation to exercise a reasonable degree of care, skill and ability, which, 

                                                             
2 While the standard of care required of an architect has been enlarged over the years, largely by judicial decision, 
the architect at least can take considerable comfort in knowing that the penalty for violating the standard of care has 
been correspondingly lessened.  For example, the Code of Hammurabi provided that ÒIf a builder builds a house for a 
man and does not make its construction firm, and the house which he has built collapses and causes the death of the 
owner of the house, that builder shall be put to death.Ó R. Harper, The Code of Hammurabi, ¤229, et seq. (1904). 
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generally, is taken and considered to be that degree of care and skill, as under 

similar conditions and like surrounding circumstances, as is ordinarily employed 

by their respective professions.... This standard of care properly is the subject of 

expert opinion.Ó  The court also dismissed the architect's notion that its contract 

with the owner did not hold it liable to the excavation subcontractor stating Òas 

the chief artificer, master builder and superintendent of the execution of its own 

designs, plans and specifications drawn for the owner, it is, in effect, the alter ego 

of the owner on the jobsite as a professional to carry out the construction about 

which the owner has little knowledge and for which the architect has been 

employed.Ó 

 The prevailing standard of care raises interesting implications, several of 

which are significant to the contractor seeking to recover from the design 

professional: 

  1. The standard of care is essentially one requiring proof of 

malpractice by the party seeking to recover.  Hence, the contractor 

must demonstrate negligence on the part of the design 

professional.  This requires the use of experts, that is, the testimony 

of other design professionals who must testify that the acts of the 

defendant were not consistent with the care of those ordinarily 

skilled in the business of architecture, engineering, surveying, etc.  

Consequently, lawsuits against the design professional often 

become a battle of the experts. 

  2. The standard of care may vary from locality to locality.  An architect 

in one part of the country may be held to a different standard of 

care from that imposed on an architect in another community.  The 

trend in related areas of malpractice (for example, medical 
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malpractice) is to develop a national standard of care, and this may 

ultimately happen with respect to design professional malpractice.  

Presently, however, local standards of care prevail. 

  3. The standard of care does not hold the architect liable for failing to 

achieve a perfect result.  As noted above, while the owner generally 

is held to warrant to the contractor the adequacy of the plans and 

specifications, the standard of care applicable to the design 

professional does not extend this warranty.  However, there are 

exceptions to this rule: 

• Design-build construction 

• Tool and special product work 

• Mass production work 

 C. The Elements of Negligence Liability 

 As noted, the prevailing standard of care imposed upon the architect is 

essentially one of professional malpractice.  As a result, a contractor seeking to 

recover from a design professional has, in many respects, a burden similar to 

that of any plaintiff in a negligence action.  The contractor must establish the 

normal elements of negligence liability as well as establish, by expert testimony, 

the failure of the architect to conform to the local standard of care. 

 In order for a contractor to recover damages for professional negligence, it 

must prove (a) that the design professional owed it a duty of care, (b) that the 

duty was breached, and (c) that it was damaged or injured as a proximate result.  

The key element insofar as the architect's liability to third parties is concerned is 

determining whether a duty of care is owed.  For example, in C.W. Regan, Inc. v. 

Parsons, Brinckerhoff, Quade & Douglas (1969), a contractor was barred from 

recovering from an engineer for flood damage allegedly due to the negligent 
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approval for plans for a temporary bulkhead because the engineer had no duty 

other than to assure the structural soundness of the bulkhead, not that it would 

not leak or be damaged by other subcontractors.  Stated differently, a design 

professional cannot be negligent towards someone to whom it owes no duty of 

care.  The test for determining whether a design professional owes a duty of care 

to a particular plaintiff is the test of Òforeseeability.Ó 

 The design professional owes a duty of care only to those who will 

foreseeably rely on the design professional's work product.  For example, the 

contractor ordinarily relies upon the design professional's skills in preparing plans 

even though the contractor has no contract with the design professional.  And it 

is usually understood that defects in the plans can lead to extra costs and delays 

to contractor.  Thus, the element of foreseeability exists, and it therefore follows 

that the design professional owes a duty of care to the contractor. 

 On the other hand, the element of foreseeability may not exist as to a 

trespasser at the job site who is injured because of a design defect.  The design 

professional is not charged with the duty of foreseeing that which could not be 

expected to happen.  Consequently, an injury which could not have been 

foreseen or reasonably anticipated cannot serve as the basis for a cause of 

action against the design professional. 

 

IV. THE PROBLEM OF PRIVITY 

 A. The Privity Doctrine 

 Historically, design professionals have been protected from liability to 

parties other than the owner by the doctrine of privity.  The privity doctrine 

provided that the design professional owed a duty only to those with whom it had 

a contract.  Thus, only the owner was ordinarily entitled to sue the design 
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professional and third parties, such as the contractor, were barred from suing.  

The doctrine was applied to bar third-party actions irrespective of whether the 

theory of recovery was contract or tort. 

 The manner in which the traditional privity doctrine operated to limit the 

design professional's liability is demonstrated by the case of Ford v. Sturgis 

(1926).  There, a person attending a movie at the Knickerbocker Theatre in the 

District of Columbia was killed when a balcony of the theatre collapsed as the 

result of a major snowstorm.  The victim's heirs sued the architect, among others, 

claiming that the architect had designed the balcony in a negligent fashion.  The 

District of Columbia Court of Appeals, without looking at the merits of the case, 

ruled that there was no privity of contract existing between the victim and the 

architect; hence, the architect was not liable. 

 B. Gradual Abolition of the Privity Defense 

 The inception of a trend which ultimately led to the elimination of the privity 

defense is often traced to a famous New York case involving the purchase of an 

automobile.  In MacPherson v. Buick Motor Company (1916), the purchaser of an 

automobile was permitted to sue the manufacturer for injuries sustained as a 

result of a defective wheel even though no contractual relationship existed 

between the manufacturer and purchaser.  Forty years later, another New York 

court began applying the MacPherson rationale to the design professional.  The 

New York decision of Inman v. Binghamton Housing Authority (1957) is generally 

cited as the leading case in eliminating the privity defense for design 

professionals.  There, a young tenant of an apartment building was injured in a 

fall from a stoop.  The child's parents sued the architect and the owner of the 

building alleging negligence for failing to provide railings on the stoop.  The 

architect's defense of lack of privity was rejected. 
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 By the early 1960's, most jurisdictions had rejected the defense of lack of 

privity.  As a result, a definite trend showing an increase in claims against the 

design professional can be discerned. 

 A good illustration of the failure of the privity defense is provided by the 

case of Davidson & Jones v. County of New Hanover (N.C. 1979).  The general 

contractor had entered into a contract with the county to construct Phase I of a 

law enforcement center in Wilmington, North Carolina.  The contractor's bid was 

based in part on a soil and subsurface report furnished by the architect in the bid 

package.  The general contractor engaged various subcontractors to haul away 

debris, excavate the site and install foundation pilings.  The architect also 

engaged a structural engineer to design the structural foundation, review the 

excavation work, approve or disapprove the shoring and bracing systems, etc.  

During construction of the project, damage occurred to an adjacent building, and 

when the general contractor denied responsibility for the damage, the owner 

(who also owned the adjacent building), declared the general contractor to be in 

default on its contract.  The general contractor then performed the repair work 

under protest and ultimately filed suit to recover the cost of repairs on the 

adjacent building as well as other damages. 

 The general contractor alleged that the architect was negligent in (1) 

failing to make a reasonable and proper examination of soil conditions 

surrounding the building site and (2) failing to make a proper inspection of the 

foundation of adjoining structures.  The general contractor also contended that 

the architect had failed to provide it with appropriate information regarding soil 

conditions, foundations of the construction area and foundations of adjacent 

structures.  The case attracted a considerable amount of attention with briefs 
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being filed by the Carolinas Branch of Associated General Contractors as well as 

the North Carolina Chapter of the American Institute of Architects. 

 The North Carolina Court of Appeals reversed a lower court verdict 

favorable to the architect.  The question before the court was Òwhether in the 

absence of privity of contract the architect may be held liable to a general 

contractor and its subcontractors for economic loss resulting from breach of a 

common law duty of care.Ó  The court noted that the law imposes upon every 

person who enters upon an act or course of conduct a positive duty to exercise 

ordinary care to protect others from harm.  A violation of that duty is called 

negligence.  While the duty to exercise due care may arise out of contractual 

relations, a complete binding contract between the parties is not a prerequisite to 

a duty to use due care in one's actions in connection with an economic 

relationship, nor was it a prerequisite to suit by a contractor against an architect.  

The court cited the prevailing standard with respect to the architect's duty of care 

and added that it could find no reason why an architect should not be held liable 

in the absence of privity of contract for breach of this standard.  Similarly, the soil 

engineers could also be liable to the contractor for breach of their duties, and 

lack of privity of contract did not provide them with a defense. 

 A similar result was reached by a federal court in Mississippi in the case of 

Owen v. Dodd (1977).  There, the general contractor sued the architect for 

increased construction costs which the contractor incurred on an apartment 

project as a result of negligence on the part of the architect, specifically the 

negligent and improper preparation of a drainage plan for the construction site.  

The contractor contended that it had relied on the drainage plan prepared by the 

architect when it entered into the contract with the owner.  The architect's failure 

to exercise reasonable skill and care in preparation of the drainage plan caused 
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the plan to be inadequate and, as a result, preparation of the construction site in 

accordance with the plan failed to provide sufficient off-site drainage.  The 

general contractor claimed economic losses in the amount of $65,000 caused by 

construction problems encountered as a result of the accumulation of water on 

the site. 

 The architect contended, among other things, that it owed no legal duty to 

the general contractor.  In response to this defense, the court noted ÒMississippi 

does recognize the right of a third party to maintain a negligence claim against an 

architect with whom there is no privity of contract.Ó  Hence, under Mississippi law, 

the architect's duty to use ordinary and reasonable skill in the preparation of 

plans and specifications extends to the general contractor who relies upon those 

plans and is proximately economically injured as a result.  That the general 

contractor may not be in privity with the defendant architect is, by statute, no 

longer available as a defense to preclude a claim for negligent infliction of 

economic loss resulting from the architect's breach of that duty. 

 In Detweiler Bros., Inc. v. John Graham & Co. (Wash. 1976), the court 

indicated that the State of Washington is another jurisdiction that does not 

require privity of contract between a contractor and architect as a precondition for 

a suit by the contractor alleging negligence. 

 In Detweiler, the plaintiff was a mechanical subcontractor.  The architect 

had approved plaintiffÕs submittal of a substitute ÒgroovedÓ pipe in place of the 

ÒweldedÓ or ÒthreadedÓ pipe specified.  The plaintiff complained that the architect 

later ordered the plaintiff to stop work and replace the grooved pipe with welded 

pipe which caused the plaintiff to incur damages in excess of $30,000.  The 

architect defended against the claim on the basis of lack of privity of contract 

between the architect and the subcontractor. 
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 The court rejected the privity defense.  Provided the subcontractor could 

establish the existence of a duty between the parties and architect's breach of 

such duty with the proximate result that the subcontractor suffered damages, the 

subcontractor would be permitted to go to trial on its tort claim against the 

architect.  The court noted that an emerging majority of states had taken the 

position that a contractor can maintain a negligence action against an architect 

without privity of contract between the parties. 

 Other jurisdictions in which the absence of privity has not served to bar a 

contractor's claim against the architect of malpractice include Missouri, Florida, 

California, Illinois, Wisconsin, New Jersey, New York, Massachusetts, Montana, 

Maryland and Nebraska. 

 C. Privity Is Still a Defense in Some States 

 Some states, however, do not allow the contractor to recover from an 

architect absent privity.  In Bernard Johnson, Inc. v. Continental Constructors 

(Tex. 1982), the contractor sued the architect as a result of construction of a 

bulkhead under a contract with the Texas Parks and Wildlife Department.  The 

contractor claimed that the architect failed to properly administer the project and 

to properly process change orders, as a result of which extensive delays and 

increased costs resulted. 

 The court examined decisions in other jurisdictions which had imposed 

such liability upon an architect and concluded that these cases were Òlacking in 

logical analysis.Ó  The court noted that the contractor argued that the architect 

should be liable because, under the architect's contract with the owner, the 

architect had substantial control which it exerted over the contractor's 

performance.  The architect's control over the contractor had been cited by other 
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courts as justifying imposing liability on the architect for damages incurred by a 

contractor. 

 The Texas Court of Appeals declined to impose such a duty upon an 

architect practicing its profession in Texas solely on the basis of the architect's 

presumed control over the contractor's performance:  ÒAny such rule of general 

application, based upon an assumed general control of the architect over the 

contractor, must invariably result in an injustice in a particular case when the 

contract assigns no control to the architect with respect to a particular aspect of 

the contractor's work wherein the injury occurs, but the architect is, nevertheless, 

held to a general duty said to be founded upon and justified by the existence of 

its power over the contractor.Ó 

 The Chief Justice of the Texas Court of Appeals dissented:  ÒIt is difficult 

for me to understand how the majority can hold, as a matter of law that an 

architect who is responsible for directing a building project is immune from all tort 

liability to a contractor whose work it is supervising.Ó 

 Louisiana is another state which has declined to impose liability on the 

architect, absent privity, for claims brought by the contractor.  In C.H. Leavell & 

Company v. Glantz Contracting Corp. of La., Inc. (1971), the contractor was 

engaged in building an exhibition facility called ÒRivergate.Ó  The Board of 

Commissioners of the Port of New Orleans, the Owner, contracted with the 

architect to provide professional services for the project.  Leavell, the general 

contractor, claimed that it suffered damages of $5,100,000 because of 

unreasonable delays occasioned by the architect's improperly-prepared plans, 

late delivery of plans and working drawings, untimely change orders and 

improperly-issued correction data and other breaches of contract attributable to 

the owner and architect.  The architect sought to have the case against it 
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dismissed on the basis of lack of privity.  The court noted that there was no 

contract between the architect and contractor such that the contractor could only 

recover if it could be demonstrated that it was a third-party beneficiary of the 

contract between the owner and architect.3 

 Admitting that the project was complex and novel, nevertheless, the court 

found that the contractor was not a beneficiary of the architect's contract with the 

owner.  Therefore, the contractor could not maintain its suit against the architect.  

Interestingly, the contractor did not seek to recover against the architect on a 

theory of negligence or malpractice. 

 In Bleckwith v. School District No. 18 of Cochise County, the Arizona 

Court of Appeals indicated that Arizona courts would require privity before the 

contractor would be allowed to recover from the architect for malpractice.  A 

contractor had entered into a contract with the school district to build an 

elementary school.  Among other things, the contractor contended that the 

architect arbitrarily refused to issue a final certificate certifying to full performance 

of the contract as a result of which the contractor was damaged and delayed in 

recovering the balance due.  The court noted that one of the questions on appeal 

was whether the architect was liable to a contractor for the preparation of 

defective plans and specifications.  Reviewing the decisions of a number of 

jurisdictions, the court concluded that while the contractor could recover from the 

owner, it could not recover from the architect. 

 In Peyronnin Construction Co., Inc. v. Weiss, the Indiana court considered 

a lawsuit brought by a prime contractor against the engineer for damages 

allegedly caused by the engineer's negligence in making erroneous estimated 

                                                             
3  Contractors have occasionally sought to recover against architects on a third-party beneficiary theory, 
the basis of such claim being that the contractor is a ÒbeneficiaryÓ of the contract between the architect 
and owner.  However, third-party beneficiary claims generally have not been successful. 
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computations of the amount of dirt to be excavated at a construction site.  The 

court found that in the absence of any allegations concerning privity of contract 

between the engineer and architect, it would not impose liability on the architect 

for negligence. 

 In summary, therefore, the majority view is that the architect, in the 

appropriate case, will be liable to the contractor for professional malpractice, 

sometimes described as negligence, despite the absence of privity of contract 

between the parties.  The basis for this position generally is that the architect, by 

virtue of its involvement in a project and corresponding control over the 

contractor's performance, owes the contractor a duty, the breach of which will 

give rise to liability. 

 The minority view found in states such as Arizona, Texas and several 

others is that no such duty exists absent privity.  Interestingly, however, even 

states which decline to impose negligence liability on the architect as to third-

parties may impose liability for other torts even in the absence of privity of 

contract.  For example, Arizona, which refused to impose malpractice liability on 

the architect in Blecick found an architect liable for negligent misrepresentation to 

a contractor in Harbor Mechanical, Inc. v. Arizona Electric Power Cooperative, 

Inc. (1980).  There, the contractor was hired by Arizona Electric Power 

Cooperative to construct the Apache Electric Generating Station.  Burns and 

McDonnell, an engineering firm, was hired to prepare plans and specifications 

and to supervise the contractor's work.  Construction of the power plant was 

plagued with delays and lack of coordination among the various prime 

contractors, as a result of which Harbor incurred substantial additional costs.  

Harbor sued the engineer for negligent misrepresentation as well as for 

negligence. 
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 Referring to Blecick, the court stated that the Arizona Court of Appeals in 

that case had squarely held that since there was no privity of contract between 

the architect and contractor, the architect's duties were owed solely to the owner 

and only the owner could recover for the architect's negligence.  The court 

concluded that Blecick was still the law in Arizona such that the contractor's 

negligence claim against the architect had to be dismissed.  However, the 

contractor had also sued the architect for negligent misrepresentation.  The 

contractor claimed that the architect had represented that the owner would not 

require the contractor to comply with certain contract requirements.  On the basis 

of such representations, the contractor apparently did not comply with these 

requirements.  When the owner refused to make payment to the contractor due 

to such noncompliance, the contractor sued the architect for negligent 

misrepresentation.  Noting that Arizona recognized a cause of action for 

negligent misrepresentation, the court declined to dismiss this claim against the 

architect. 

 What the Harbor case illustrates is that the contractor with a claim against 

the architect should thoroughly research which causes of action (or legal 

theories) against architects are recognized in its jurisdiction so as to ensure that 

its lawsuit, when filed, will not be dismissed.  Additionally, if the contractor is 

properly informed as to the law in its jurisdiction, it is in better position during the 

course of performance to give adequate proper notice of its claims to the 

architect using language which reflects the legal theories that are recognized by 

the courts in its jurisdiction.  For example, the contractor in the Harbor case 

should have been giving notice to the architect of the fact that it was relying on 

representations made by the architect as to the extent of its contract 

requirements. 
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V. AREAS OF THE DESIGN PROFESSIONAL'S LIABILITY TO THE 

CONTRACTOR 

 A. Introduction 

 The areas in which the architect/engineer may be liable to a contractor 

areas many and as varied as the duties which the architect/engineer performs on 

the project.  Preparation of the plans and specifications, contract administration, 

supervision, certification of payments, inspection, etc., are among the various 

duties performed by the architect on which the contractor relies and which can 

give rise to a claim against the architect/engineer for malpractice. 

B. Examples of Architect/Engineer Malpractice 
    
1.1.  1. Negligence in Designing Electrical Switchgear, Negligence in 

Failing to Correct Design Defects and in Failing to Provide 
Electrical Service to the Project and Preempting the Contractual 
Relationship Between the Contractor and its Supplier 

   In Bates & Rogers Construction Corp. v. North Shore, the 

contractor sued the owner and architect, Greeley & Hansen, for damages 

arising during construction of the Gurnee Sewage Treatment Plant in 

Illinois.  The contractor contended that the architect was negligent in 

designing the electrical switchgear and in failing to correct design defects.  

The contractor also contended the architect had ÒpreemptedÓ the 

relationship between the contractor and its supplier, Westinghouse 

Electric Company, because of the necessary redesign of the switchgear.  

The contractor further claimed that the architect negligently administered 

its duties under the construction contract as a result of which the 

contractor was denied access to a material portion of the work such that 

the sequence of work was disrupted.  Thus, the contractor's claims 

focused upon two of the primary duties of the architect, preparation of the 
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plans and specifications (the claim for negligent design) and contract 

administration (the claim that the contractor did not receive adequate site 

access). 
 
  2. Failure to Identify and Disclose Existence of Underground Gas 

Lines 

   In Chastain v. Atlanta Gas Light Company, the excavation 

subcontractor was performing work on a construction site for the Marietta, 

Georgia housing authority.  In the process of the work, it struck a 12-inch 

concealed natural gas pipeline belonging to the Atlanta Gaslight Company 

which caused an explosion.  The subcontractor sued, among others, the 

architect and surveyor of the project whose alleged duty it was to prepare 

topography information, location of utility lines and easements for the 

architect and the subsoil engineer, whose duty it was to make survey and 

investigation for the purpose of determining all construction problems in 

connection with soil mechanics.  The consulting electrical-mechanical 

engineer was also sued.  The basis of the excavation subcontractor's 

claim was that the various design professionals were guilty of malpractice 

in failing to indicate on the drawings or in the specifications the existence 

of the various utility lines affecting the project.  By failing to indicate this 

information, each of the design professionals had furnished incorrect and 

improper advice Òfor safe construction including moving of earth materials 

in the borrow area in and around the existing 12-inch gas line.Ó 
 
  3. Failure to Make Adequate Subsoil Investigation, Failure to Make 

Adequate Foundation Analysis, Providing Misleading Subsurface 
Information and Negligent Design and Approval of Pile Driving 
Methods 
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   Davidson & Jones v. County of New Hanover involved construction 

of a law enforcement facility in Wilmington, North Carolina.  The plaintiff 

was a general contractor who had submitted a bid for the project based 

partially on soil and subsurface investigative reports furnished by the 

architect, Ballard, McKim and Sawyer.  These reports had been prepared 

by a soils engineer for the owner.  Additionally, design professionals were 

engaged as structural engineers to design the structural foundation, 

review, approve or disapprove all structural specifications for the 

foundation and to approve or disapprove the design of all shoring and 

bracing systems surrounding the excavation.  During construction of the 

project, damage occurred to the Wilmington Public Library located on an 

adjacent site.  The general contractor ultimately corrected the damage to 

the library under protest and when the owner refused to pay for the cost of 

correction, the general contractor filed suit.  The contractor contended that 

the architects were negligent in failing to make reasonable and proper 

examinations and inspections of soil conditions in and around the building 

site, failing to make reasonable and proper examination of the foundations 

of adjacent structures, and in failing to provide drawings and specifications 

with respect to soil conditions, foundations and surrounding structures.  

The contractor also claimed the architects were negligent in representing 

that there were no unusual or peculiar conditions with respect to soil or 

surrounding structures and in providing incomplete and misleading 

information as to soil conditions.  Interestingly, the court noted that a 
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stipulation in the contract between the owner and general contractor that 

the contractor was to rely entirely on its own judgment in submitting a bid 

and was to conduct a site inspection did not render the soil engineer 

immune from liability for its negligence in preparing the soil conditions 

report. 

  4. Negligent Preparation of Drainage Plan for Construction Site 

   In Owen v. Dodd, the general contractor sued the architect alleging 

that it had been negligent in preparation of a drainage plan which resulted 

in damages to the contractor due to the accumulation of water on the 

construction site.  The architect had prepared a drainage plan on which 

the contractor contended it had relied in entering in a contract with the 

owner.  Damages in the amount of $65,000 were sought from the 

architect.  The owner had engaged Dodd as the architect to administer the 

construction contract and Dodd, in turn, had engaged Miller, an engineer, 

to work on the site drainage plan.  Additionally, Dodd had engaged 

another design professional to provide consulting services to Miller in 

development of a site grading and drainage plan.  The court found that the 

contractor had pleaded a sufficient case of negligence on the part of the 

architect to prevent dismissal of the case. 
 
  5. Delay in Approval of Electrical Fixtures and Other Delays in 

Performance by the Architect 

   The case of E.C. Ernst v. Manhattan Construction Company of 

Texas grew out of construction and renovation of the Providence Hospital 

in Mobile, Alabama.  Ernst was the electrical subcontractor, Manhattan the 

general contractor and Fairbanks-Morse was Ernst's electrical generator 

supplier.  The trial of this case, which followed four years of pre-trial 
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proceedings, took 40 days.  The trial court had found that the architect had 

been responsible for refusing to approve the bed light fixture system and 

refusing to approve the emergency generator system as well as for 

drawing faulty specifications and failing to act promptly on submittals.  The 

trial court had used the liquidated damages provision in the prime contract 

as a basis for determining the architect's liability to other parties for delay 

in approving submittals and other delays which affected performance. 

   On appeal, the United States Court of Appeals for the Fifth Circuit 

found that the architect's activities in processing the emergency generator 

submittals constituted negligence as a matter of law.  The architect's 

actions represented Òa pattern of procrastination which, in view of the 

interdependence of efforts so vital on a construction project, falls below 

the standard of care required in this situation for professional architects.Ó  

The court could not determine whether the architect's conduct regarding 

the bed light fixtures also constituted negligence.  The architect attempted 

to defend its actions on the basis that it was entitled to the immunity 

afforded persons performing arbitral functions and that its duties in 

reviewing and approving submittals under its contract with the owner 

granted it this immunity.  The court dismissed this notion, however, finding 

that the Òtentative incongruous and often contradictory nature of [the 

architect's] actions constitutes a default to all parties in the contractual 

sense.Ó  Thus, the architect was liable for damages to Ernst not for 

selecting a different generator system but for the failure to decide the 

generator question in a timely manner.  It was noted by the court that the 

architect's review of the generator system began prior to February 1969 

and continued for over one year. 
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   6. Misrepresentations Concerning Steam Pipe Installation 

 In Detweiler Brothers, Inc. v. John Graham & Company, the plaintiff 

was a mechanical subcontractor who was to install a system of steam 

pipes in a multi-purpose coliseum for Washington State University.  The 

defendant was the architectural firm that had contracted with the owner to 

design, inspect and, to a limited extent, supervise installation of the steam 

pipe system.  The architect's supervisory duties included the responsibility 

to approve the reliability of subcontractor submittals.  The architect also 

had the authority to stop the subcontractor's work Òwhenever such 

stoppage may be necessary in its reasonable opinion to insure the proper 

execution of the Contract.Ó  The claim arose out of the architect's approval 

of a substitute for the specified welded or threaded pipe.  The architect 

allowed the subcontractor to install ÒgroovedÓ piping but later ordered the 

subcontractor to stop work and replace the substitute pipe with welded 

pipe.  The court particularly was influenced by a letter from the architect to 

the general contractor which indicated that the architect had obtained the 

manufacturer's approval for use of the grooved piping which the 

subcontractor had sought to install. 

  7. Failure to Adequately Supervise Construction 

   In Aetna Insurance Co. v. Hellmuth, Obata & Kassabaum, Inc., the 

surety sued the architect for negligence in supervising construction.  The 

case involved construction of a terminal plaza at the St. Louis airport.  

Westerbold Construction Company contracted with the City of St. Louis for 

construction of the plaza and Aetna provided a performance bond to the 

general contractor.  The architect, in addition to designing the plans and 

providing the specifications, undertook to supervise the construction and 



 
 

ÒThe Design ProfessionalÕs Liability to the ContractorÓ  Page 25 
KATZ & STONE, L.L.P. 
www.katzandstone.com 
 

 

to perform professional services including general supervisory services 

and advice during the construction period.  The architect's contract did not 

define what was meant by Òsupervision of constructionÓ or Ògeneral 

supervisory services.Ó  The general contractor ran into financial difficulties 

at the start of the project and apparently used progress payments to pay 

liabilities incurred on other projects.  The surety contended that the 

architect was negligent in not making any effort at any time to ascertain to 

what use funds were being used, even after receiving reports that 

subcontractors were not being paid.  Significantly, the surety contended 

that negligence on the part of its principal, the general contractor, should 

have been detected by the architect in supervising the work and 

prevented; when it was not detected and prevented, the surety was 

exposed to claims for correction of the defects.  Apparently, an employee 

of the architect had noticed certain misaligned forms used on a concrete 

retaining wall and had spoken to the general contractor about the forms 

but never went back to determine whether the situation had been 

corrected before the concrete was poured.  As a result, the wall bulged 

noticeably.  As another example of the architect's negligence in failing to 

report errors in construction, the surety pointed to a ditch that had been 

excavated but had been left open and allowed to fill with water.  The ditch 

then eroded and the single-strength vitrified clay pipe placed in the ditch 

was unable to withstand the added pressure caused by the increased 

weight due to erosion.  Additionally, the surety contended that as a result 

of the architect's failure to promptly supervise the work, the project was 

delayed beyond its completion date causing additional expense in the 

performance of the contract. 
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   At the trial court level, the architect successfully convinced the court 

that it owed no duty to the surety because there was no privity of contract 

between the architect and surety.  The appeals court concluded that 

Missouri law allowed a surety to recover for loss occasioned by an 

architect's negligence in failing to properly supervise a construction project 

where the architect was obligated by its contract to supervise the 

construction, regardless of the lack of privity.  Referring to other cases in 

which courts have held that architects were liable for negligent certification 

of work performed by the contractor and for negligently failing to require 

the contractor to submit satisfactory proof that bills be paid, the court 

concluded that privity of contract was not a requisite of the architect's duty 

to a third party, such as the surety, to avoid malpractice.  Consequently 

Òan architect whose contractual duties include supervision of the 

construction project has the duty to supervise the project with reasonable 

diligence and care .... As a member of a learned and skilled profession it is 

under the duty to exercise the ordinary, reasonable technical skill, ability 

and competence that is required of an architect in a similar situation; and if 

by reason of a failure to use due care under the circumstances, a 

foreseeable injury results, liability accrues.Ó 
 
  8. Negligent Preparation Of Plans And Specifications, Negligently 

Causing Delays In Preparation Of Corrected Plans And 
Specifications, Negligent Supervision Of Corrected Plans And 
Specifications, Failure To Provide The General Contractor With 
Final Acceptance Of The Building Project In The Form Of A 
Certificate Upon Completion Of The Project, Failure To Adequately 
Exercise Control And Supervision Over The Project And Failure To 
Exercise Control And Supervision Of The General Contractor 

   In A.R. Moyer, Inc. v. Graham, the Supreme Court of Florida 

concluded that the acts listed above would constitute actionable 
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negligence as between a contractor and architect/engineer.  Under a 

unique Florida law, the Florida Supreme Court was asked by the United 

States Court of Appeals for the Fifth Circuit to state what Florida law would 

be on certain questions relating to a claim brought by a contractor against 

an architect in the Federal courts.  The Florida court answered by noting 

that privity of contract was not necessary to fasten liability upon the 

architect.  In response to specific questions, the court stated that 

negligence in preparation of the plans and specifications would give rise to 

a cause of action by a contractor against the architect as would 

negligence resulting in delays in preparation of corrected plans and 

specifications; negligence in failing to award a certificate of completion 

upon completion of the project and negligence in exercising supervision 

and control of a contractor. 

  9. Failure to Supervise Concrete Mixing 

   In Walnut Creek Aggregates Co. v. Testing Engineers, Inc., the 

plaintiff had contracted with the general contractor to supply ready mix 

concrete for use in making certain structural additions to a high school in 

Contra Costa County, California.  The testing engineers were hired by the 

owner to prepare a concrete mix design in accordance with the architect's 

specifications and to perform continuous batch plant inspections at the 

ready mix firm's plant.  The mix design called for use of a liquid admixture 

in the amount of 31.5 ounces for each cubic yard of concrete.  The 

admixture was a water reducing agent which causes the concrete to flow 

better and to be more workable, while reducing the water content in 

building up concrete strength.  During construction, the ready mix firm had 

used up its supply of the admixture and attempted to obtain additional 
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admixture from a supplier.  In fact, the admixture that was obtained from 

the supplier was not the specified admixture, but the supplier informed the 

ready mix firm that it was the same thing.  The new admixture was used in 

mixing eight truck loads of concrete which were poured at the school job.  

Later tests showed that the concrete pour using the new admixture did not 

meet specifications.  The defective concrete was removed and the general 

contractor later sued the ready mix supplier for the costs of removing and 

repouring the concrete.  The supplier then tried to recover these costs 

from the testing firm.  The court noted that the testing firm's inspector at 

the plant was familiar with the differences between the specified additive 

and the additive used.  The inspector at the plant was contractually 

obligated to see to it that the right admixture was put into the concrete 

truck.  it would tell the supplier's drivers the drum from which they were to 

draw the specified admixture.  On the day in which the other admixture 

was used, it did the same thing though it pointed to the drum containing 

the non-specified admixture.  A driver for the supplier testified that it did 

not bother to look at labels on the barrels of admixture because it 

assumed the testing firm's inspector knew what it was doing. 

   The case was dismissed on the trial court level, but on appeal, the 

court reinstated the supplier's action.  The court noted that the inspector 

was under no contractual duty to participate in mixing of the concrete but 

had done so voluntarily and gratuitously.  Having done so voluntarily, the 

inspector was then under a duty to exercise ordinary care once it became 

involved in the mixing process. 

   It should be noted that architects occasionally incur liability for their 

actions by voluntarily assuming duties on the project which they are not 
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contractually obligated to perform.  For example, the architect may have 

no responsibilities under its contract with the owner to design form work or 

shoring systems.  However, the architect may be on the project and may 

note problems in this portion of the contractor's work.  In pointing out a 

correction that should be made, the architect may be voluntarily assuming 

a duty, for which it will be liable, which it did not have under its contract 

with the owner. 

  10. Negligence in Preparing Soils Information 

   M. Miller Co. v. Central Contra Costa Sanitary District involved a 

claim by a contractor against Dames & Moore.  The contractor was 

involved in construction of an outfall sewer system.  Brown & Caldwell, a 

firm of civil engineers, was employed by the sanitary district to prepare 

plans and specifications for construction of the system and Dames & 

Moore had been employed by the owner and Brown & Caldwell to conduct 

certain soil tests in the area of the proposed construction.  The contractor 

contended that Dames & Moore had conducted its tests in a negligent 

manner such that its soils report failed to disclose certain unstable 

material underlying the construction site.  Due to the erroneous soils 

information, the contractor contended that it spent $918,000 beyond its 

estimate to install pipe.  Reviewing provisions of the contract between the 

owner and Brown & Caldwell, the court concluded that contract provisions 

designed to protect Brown & Caldwell did not also protect Dames & 

Moore. 
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  11. Negligent Interpretation of Concrete Tests and Failure to Supervise 
and Test Installation of Pre-Formed Concrete 

   In United States v. Rogers & Rogers, the prime contractor claimed 

that the furnishing and pouring of sub-standard concrete was due to 

negligence on the part of the architect and testing laboratory designated 

by the government and retained by the prime contractor to test and 

inspect the concrete.  As a result of the concrete's failure to meet specified 

criteria, the architect ordered the work stopped.  Corrective measures 

were required which caused delay to the project and forced the general 

contractor to incur substantial expenses. 

   The court noted that the agreement between the architect and the 

owner obligated the architect to prepare plans and specifications and 

supervise construction of the project.  The architect also had the right to 

stop the work whenever that might be necessary to ensure specified 

performance.  The essence of the contractor's complaint against the 

architect was negligent supervision, that the architect negligently 

construed and interpreted the concrete test reports and that it negligently 

approved bents made of the defective concrete when it should have 

known that the concrete failed to meet specifications.  The contractor also 

contended that the architect negligently authorized incorporation of the 

bents into the building and that the corrective work and increased costs 

which resulted were the architect's responsibility. 

   The architect defended on the basis of privity.  However, in a 

frequently-quoted statement, the court rejected the privity defense: 
 
Considerations of reason and policy impel the 
conclusion that the position and authority of a 
supervising architect are such that he ought to labor 
under a duty to the prime contractor to supervise a 
project with due care under the circumstances, even 
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though his sole contractual relationship is with the 
owner ... altogether too much control over the 
contractor necessarily rests in the hands of the 
supervising architect for him not to be placed under a 
duty imposed by law to perform without negligence 
functions as they affect the contractor.  The power of 
the architect to stop the work alone is tantamount to a 
power of economic life or death over the contractor.  It 
is only just that such authority, exercised in such 
relationship, carry commensurate legal responsibility. 

  
 The Court also noted that not only would the architect be liable for 

negligent supervision, but for negligent misrepresentation as well arising 

from the architect's acceptance of the defective bents.  ÒThis is so 

because authorization to incorporate the bents into the building, given by 

the architect, who is admittedly responsible for overseeing the work of 

testing laboratories and for supervising construction to assure conformity 

with specifications, must be taken to imply a representation, first, that the 

architect has inspected the bents and reviewed the test performed on the 

concrete of which they were made, and second that both the bents and 

the concrete therein conform to specifications.Ó 

 12. Failure to Have Site Properly Staked-Out, Failure to Give Timely 
Responses to Requests for Information and Failure to Complete 
Details of Plans 

  In Normoyle-Burg & Assoc. v. Village of Deer Creek, the owner 

entered into contracts for the construction of a sewer system.  The 

contractor contended that the engineer was negligent in supervising the 

project.  The contractor argued that the engineer had acted negligently in 

failing to have the project properly staked, failing to give timely responses 
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to requests for information and in failing to complete the details of the 

plans on time which resulted in extra costs to the contractor. 

  The engineer defended on the basis of lack of privity.  The Illinois 

appeals court concluded that the supervising engineer owed a duty to the 

general contractor to avoid negligently causing extra expenses during 

construction.  The court referred to the case of United States v. Rogers & 

Rogers as supportive of its decision.  The court further stated: ÒA 

supervising engineer must be held to know that a general contractor will 

be involved in a project and will be directly affected by the conduct of the 

engineer.  This relationship of supervising engineer and general contractor 

gives rise to a duty of care on the part of each party to the other.  Such a 

duty exists even in the absence of a direct contractual relationship.Ó 
 
 13. Negligent Misrepresentation in Planning and Placing of Stakes at 

Construction Site 
 
  A claim of negligent misrepresentation by the design professional 

was before the court in Craig v. Everett M. Brooks Co., a Massachusetts 

case.  There, the plaintiff was a general contractor and the defendant was 

engaged in the business of civil engineering and surveying.  The project 

was the development of a residential subdivision and the engineer had 

staked-out the subdivision roads.  The court noted that the staking of 

roads was a form of representation such that if there was negligence in 

staking the roads, the civil engineer would be liable for negligent 

misrepresentation.  The stakes were Òoffset stakesÓ which were to provide 

starting points for stakes to be set out by the contractor in connection with 

prosecution of the work.  Two catch basins were designated by the civil 
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engineer's employees in wrong locations and had to be rebuilt by the 

contractor.  A road was staked about 8 feet away from its proper location 

necessitating the rebuilding of the road once the error was discovered.  

Citing the case of United States v. Rogers & Rogers, the court concluded 

that where the civil engineer was under contract with the owner to perform 

professional services and where the general contractor was under 

contract with the owner which contemplated reliance on such services and 

where the civil engineer knew the identity of the general contractor and the 

extent of its reliance, the civil engineer would be liable for negligently 

placing the stakes. 

 14. Fraudulent Refusal to Certify Contractor's Payment 

  In Unity Sheet Metal Works v. Farrell Lines, the owner had 

engaged the architect to prepare plans and specifications for the repair of 

a pier in New York City and to supervise the work of contractors and 

subcontractors.  The architect was also required to certify to the owner the 

payments to be made to the contractors.  A contract was awarded to 

Merritt-Chapman and Scott who in turn awarded a contract to Unity Sheet 

Metal Works to remove and replace the siding on the superstructure of the 

pier.  The subcontractor was to be paid by the general contractor upon 

payments approved by the engineer.  The subcontractor contended that 

although the work was performed according to directions of the engineer, 

the engineer maliciously, fraudulently, and with intent to injure the 

subcontractor refused to certify to the owner that the general contractor 
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was entitled to be paid for the subcontractor's work.  The court noted that 

an engineer's certificate required for payment may be dispensed with if it 

is unreasonably or fraudulently withheld.  The mere refusal to issue such a 

certificate did not, of itself, give rise to a cause of action, but where the 

refusal was willful, the engineer would be liable. 

 15. Fraudulent Concealment of Subsurface Test Results 

  In Salem Sand & Gravel Company v. The City of Salem, the 

Oregon Supreme Court reviewed claims by the joint venturers involved in 

construction of a sewer line for the City of Salem.  The defendants were 

engineers hired by the City to prepare plans and specifications for the 

sewer project and to supervise and direct construction of the project.  The 

general contractors charged the City and its engineers with fraud in 

withholding the results of certain subsurface tests made by the engineers 

prior to the preparation of the plans and specifications.  The contractors 

contended that the engineers had dug several test trenches and test holes 

to determine the water and ground conditions that bidders would 

encounter and had prepared records and photographs of the subsurface 

conditions found.  The contractors asserted that the engineers failed to 

include all of this data in the information furnished to bidders and, had they 

done so, the data would have disclosed subsurface conditions 

substantially less favorable than those actually included in the plans and 

specifications.  By including only certain test data, the engineers 

represented that the subsurface conditions were more favorable than they 
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actually were.  The court concluded the contractor's claims were entitled to 

a trial on the merits. 

 16. Fraudulent Exercise of Architects Contract Interpretation Duties 

  Macomber v. State was a California case wherein the general 

contractor was the successful bidder for a contract to remodel the 

administration building at Chico State College.  A part of the work involved 

the manufacture and installation of a two-story spiral staircase.  Problems 

arose in installation of the staircase due to discrepancies between 

information contained in the plans and actual field conditions.  The State 

admitted that the contractor generally was entitled to rely on the accuracy 

of the plans and specifications and the State further admitted that the 

plans and specifications were incorrect.  However, the State contended 

that the architect had already rejected the contractor's claim during 

construction, and the architect's decision was conclusive in the absence of 

fraud or error. 

  The court noted that in construction contracts, the concept of fraud 

includes arbitrary action and gross mistake: ÒThe underlying rationale of 

this concept is that in determinations under this type of contract, the high 

point in the architect's practice of its profession lies in those instances 

when, in order to do justice to the contractor, it has to oppose the desire of 

its employer.  It occupies a position of trust and confidence.  When it acts 

under a contract as the official interpreter of its conditions and the judge of 

its performance, it should favor neither side, but exercise impartial 
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judgment .... With complete knowledge of the serious errors in the plans 

and the many subsequent adjustments required of plaintiff, the State 

Architect rejected plaintiff's claim.  We think that the jury could reasonably 

infer from the evidence that this rejection, under the circumstances, at 

least constituted arbitrary action and failure to exercise honest judgment 

or, at most, bad faith.Ó 

 17. Architect's Financial Interest Prejudicial to Contractor 

  In Manett, Seastrunk & Buckner v. Terminal Building Corporation, 

the contractor entered into an agreement for the electrical work required to 

construct the Terminal Building in Dallas, Texas.  If the cost of change 

order work could not be agreed upon, the contract provided for four 

alternatives to pricing such work, two of which were to be determined by 

the architect.  Ultimately, the owner failed to pay a progress payment and 

the contractor abandoned the work and filed suit to recover for the value of 

labor performed and material furnished.  The owner defended on the basis 

that the contractor had failed and refused to submit invoices showing its 

costs of labor and materials for certain changes.  The contractor alleged 

that there was collusion between the architect and the owner to defraud 

the contractor by arbitrarily reducing the cost of the project.  Additionally, 

the contractor pointed out that the architect had a financial interest in the 

owner's company and was financially interested in reducing the cost of the 

construction at the expense of the contractor.  Consequently, the architect 

could not be a disinterested interpreter of the conditions of the contract nor 
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could it judge the contractor's performance.  This information was not 

known to the contractor when it accepted the project.  Significantly, the 

contractor demonstrated that the architect had guaranteed the owner that 

the cost of the building would not exceed the architect's estimate and that 

if the estimate was exceeded, the owner would be paid a substantial sum 

by the architect. 

  The court concluded that the contractor was entitled to a 

disinterested and unbiased architect which it did not have on the project.  

Instead, the architect had an interest in reducing the cost of construction 

of the building because of its stock in the owner's company and because 

of its guarantee that the estimate would not be exceeded. 

 18. Architect's Letters as to Subcontractor's Performance on Previous 
Projects Were Libelous 

  In Vojak v. Jensen, the Iowa Supreme Court considered a 10-year 

feud between a roofing subcontractor and an architectural firm.  The feud 

grew out of a school construction project in Manson, Iowa where the roof 

proved to be unsatisfactory and defective.  Six years after the project, the 

parties were engaged on another school project in Humboldt, Iowa.  When 

the architect learned that the subcontractor was to do the roofing work on 

the project, one of the partners in the architectural firm wrote two letters 

which were the subject matter of the law suit.  One letter was to the 

subcontractor explaining that the architect refused to approve the 

subcontractor for the project and another letter was sent to the general 

contractor stating that the subcontractor would not be approved.  A copy 

of each letter was also sent to the owner's representative.  In the letter to 
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the subcontractor, the architect had stated, among other things, that it was  

asking the subcontractor not to bid any future work in which the architect 

was involved.  ÒWhen you can prove to our satisfaction that we may again 

consider you as a reliable roofing contractor, we shall give all 

consideration to your again bidding our work.  Your cooperation in this 

regard with us will be appreciated and will be of benefit to the construction 

industry and our clients.Ó  The letter to the general contractor explained in 

general detail why the architect could not approve the roofing 

subcontractor and stated that approval would be made if the general 

contractor would assume complete responsibility for the subcontractor's 

work.  As a result of these letters, the general contractor cancelled its 

roofing contract with the subcontractor and the subcontractor filed suit 

against the architect for libel.  Following a jury trial at which the 

subcontractor was awarded $60,000 in actual damages and $15,000 in 

punitive damages, the architect was granted a new trial.  On appeal, the 

court noted that statements which charge business incompetence or lack 

of skill in one's trade, occupation, profession or office by which one earns 

its living are libelous per se.  The subcontractor contended that the letters 

written by the architect were libelous because they charged business 

incompetence and lack of skill.  The architect responded by stating that 

the letters were justified in order to protect the architect's interests.  

Consequently, the architect contended that the letters were Òprivileged.Ó 
 
 19. Architect's Persuasion of Owner to Reject Scale Model Built by 

Contract Was Interference in Contractor's Agreement With Owner 

  In Piracci Construction Company v. Skidmore, Owings & Merrill, a 

general contractor sued the architect on claims growing out of construction 

of the Hirshorn Museum in Washington, D.C. SOM was the architectural 
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and engineering firm which designed the museum and Piracci built it each 

under separate contracts with GSA.  Piracci claimed that SOM injured it by 

negligently designing the museum and thereby causing delays.  It also 

claimed that SOM injured it by willfully delaying revision of the faulty 

design.  Finally, the general contractor claimed that the architect, without 

reasonable justification, knowingly and intentionally interfered with the 

contract between Piracci and GSA by persuading GSA to reject a scale 

model of the project which the general contractor built from the architect's 

design.  After considerable delay and at additional costs, Piracci was 

required to build another scale model. 

  Pursuant to its contract with the owner, Piracci was required to 

produce a model of a portion of the museum.  It completed such a model 

which the parties began using as a visual aid.  Apparently, a formwork 

subcontractor found problems in the architect's drawings and advised the 

architect of these problems.  In response to claims that its drawings were 

erroneous, the architect began complaining that the model did not comply 

with applicable specifications.  It so advised GSA and requested that the 

model be resubmitted.  GSA then advised the contractor that the model 

was defective and had to be rebuilt.  The court ultimately dismissed the 

contractor's claim on the basis of the statute of limitations. 

 20. Interference With Contract Including the following: 
  

• Issuing contradictory instructions to the contractor 
 

• Changing the plans and specifications without regard to the 
        contractor's schedule 
 

• Requiring the contractor to cover architectural blunders  
 

• Delaying inspections 
 



 
 

ÒThe Design ProfessionalÕs Liability to the ContractorÓ  Page 40 
KATZ & STONE, L.L.P. 
www.katzandstone.com 
 

 

• Substituting non-specified materials 
 

• Interfering with the contractor's operations 
 

• Arbitrarily refusing to approve qualified contractors 
 

• Arbitrarily withholding funds due the contractor 
 

• Opposing payment to subcontractors 
 

• Failing to certify payments to contractor 
 

• Making false representations regarding the contractor to the 
owner 

 
• Supplying the owner with contract documents different 

       from those approved for the original contract 
 

  In Craviolini v. Scholer & Fuller Associated Architects, the Supreme 

Court of Arizona considered the above-listed claims by a contractor 

against the architect.  The case involved construction of a school in Pima 

County, Arizona.  The architect was retained to prepare plans and 

specifications and was also required to supervise the work to guard the 

owner against defects and deficiencies.  The contract was awarded and 

the contractor began construction under the supervision of the architect.  

The contractor ultimately contended that the architect pursued a course of 

conduct toward the contractor characterized as willful, intentional and 

malicious.  The contractor claimed, among other things, that the plans and 

specifications did not make adequate allowances for expansion, 

contraction, deflection and camber and that when the contractor called this 

to the architect's attention, the architect became enraged and thereafter 

maliciously, deliberately and intentionally undertook to bankrupt the 

contractor and to interfere in the contractor's contractual relations with the 

owner.  In order to induce a breach of contract between the contractor and 



 
 

ÒThe Design ProfessionalÕs Liability to the ContractorÓ  Page 41 
KATZ & STONE, L.L.P. 
www.katzandstone.com 
 

 

the owner, the architect allegedly issued contradictory instructions to the 

contractor, changed the plans and specifications without regard to 

increased cost or delay, required the contractor at its expense to cover up 

and conceal the architect's design errors, delayed inspections resulting in 

exorbitant labor costs to the contractor, substituted materials, interfered 

with the contractor's scheduling and coordination of the job, arbitrarily 

refused to permit the contractor to use qualified subcontractors, opposed 

payments to subcontractors, made false representations to induce the 

contractor's bonding company to take over the contractor's contract, and 

advertised in the Phoenix and Tucson newspapers requesting the 

presentation to the owner of any claims against the contractor. 

  The trial court ordered the case dismissed on the basis that the 

architects were arbitrators of disputes under the contract and, as such, 

were immune from private actions against them for damages resulting 

from their actions as arbitrators.  The Supreme Court of Arizona noted that 

an architect who by agreement between the owner and the contractor is 

empowered to resolve disputes arising between them acts as a quasi-

arbitrator.  In this capacity, it performs a quasi-judicial function and is 

clothed with an immunity.  However, the court concluded that this rule was 

not applicable in the case before it.  While the architect may perform many 

functions which require it to act as arbitrator, it also performs other 

functions in which it departs from its role as arbitrator.  Where the 

architect, therefore, is acting Òas an architectÓ it has no such immunity.  

Consequently, if the contractor's claims against the architect arose out of 

the architect's duties as architect, and not as arbitrator, it would be liable 

under the normal principles of tort law.  Inasmuch as the contractor's 
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complaint showed that none of the architect's actions were done as a 

result of a dispute between the owner and contractor wherein the architect 

would be entitled to act as an arbitrator, the trial court had erred in 

dismissing the case.  Therefore, the contractor was entitled to a trial on 

the merits. 

  The Supreme Court ordered reinstatement of the case in 

December 1960.  In June 1966, the case was again before the Supreme 

Court of Arizona following the jury trial which the Supreme Court had 

ordered in 1960.  At that trial, the court granted a motion for directed 

verdict made by the architect's attorneys that the contractor receive $1.00 

plus costs.  The contractor appealed this judgment.  Noting that there was 

testimony that the architect's acts resulted in a loss to the contractor for 

extra lay-out labor, extra shoring, additional carpenter labor, etc., and that 

the architect had permitted a load of reinforcing steel to be dumped in 

such a manner that it interfered with the contractor's access to the site, the 

questions of damages should have gone to jury.  Consequently, the case 

was remanded for a new trial.  When the case was tried again, judgment 

was entered for the architects. 

 21. Failure to Provide Environmental Impact Study In Timely Fashion 

  In COAC, Inc. v. Kennedy Engineers, the California court 

considered a claim by a general contractor against the architect resulting 

from preparation of an environmental impact report.  COAC was the 

successful bidder for a water treatment plant known as Denniston Creek 

Project-Phase I for the Coast Side County, California Water District.  The 

District had executed a contract with Kennedy Engineers to prepare 

engineering plans and specifications as well as an environmental impact 
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report.  The contractor contended that by failing to provide the 

environmental impact report in a timely manner, the contractor was 

damaged by a 65-day construction delay.  The contractor also contended 

that the report was defective and did not comply with the California 

Environmental Quality Act as a result of which the contractor was forced to 

suspend construction for 163 days.  The contractor's claims against the 

architect were based on the Òthird-party beneficiary doctrineÓ whereby the 

contractor contended that it was an Òintended beneficiaryÓ of the contract 

between the owner and architect requiring the architect to prepare the 

environmental impact statement.  Traditionally, the courts have rejected 

contractor claims against architects based on the third-party beneficiary 

doctrine, finding that contractors are not intended beneficiaries of the 

owner-architect agreement.  However, this doctrine has received a more 

liberal application by the California courts, and the court found that COAC 

was a beneficiary of the contract between the District and Kennedy 

Engineers. 

 

VI. PREPARING A CLAIM AGAINST THE DESIGN PROFESSIONAL 

 A. Documentation  

  As is the case with any construction claim, it is essential that the 

contractor's claim against the architect-engineer be fully documented.  Inasmuch 

as the claim against the design professional will charge malpractice and will 

require expert testimony to substantiate the claim, it is essential that the 

contractor maintain good records of the acts and/or omissions on the part of the 

design professional underlying the claim. 
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 Obviously, the type of documentation required win vary according to the 

circumstances of the claim.  For example, if the claim relates to errors and/or 

omissions in the plans and specifications and asserts negligent preparation of the 

plans and specifications, the contractor will have to identify the specific errors 

and/or omissions and, further, document the manner in which they affected its 

performance. 

 Similarly, if the essence of the claim is that the architect was dilatory in 

answering requests for information or providing instructions or reviewing 

submittals, the contractor will have to maintain records as to when such requests 

were submitted, when information was obtained from the architect, whether the 

information was satisfactory and the impact of any delay upon the contractor's 

performance. 

 A prompt determination as to the nature of the claim against the design 

professional should be made during construction so as to enable the contractor 

and its field personnel to maintain adequate records.  Recognizing the difficulty 

field personnel often have in maintaining records in addition to their many other 

duties, the contractor may find it useful to utilize forms for recording critical 

information that will be needed to document the claim.  Copies of suggested 

forms follow: 
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CHANGE ORDER DATA SUMMARY 
 
 
PROJECT: __________________________________________________________________________ 
 
SCOPE OF CHANGE WORK 
 
INITIATION DATE _____________  INITIATION SOURCE  ____________________ 
         (RFI, RFQ, etc.) 
 
DATE PROPOSAL REQUESTED _________________________________________________  

ORIGINAL PROPOSAL DATE AND AMOUNT _______________________________________ 

ORIGINAL TIME REQUESTED __________________________________________________ 

REVISED PROPOSAL DATE AND AMOUNT _______________________________________ 

PROCEED DATE AND AMOUNT ________________________________________________ 

DATE FORMAL CHANGE ISSUED ________________ CHANGE ORDER NO. ___________ 

TIME EXTENSION GRANTED _______________________________________ calendar days 

DATE FIELD WORK COMMENCED ______________________________________________ 

DATE FIELD WORK COMPLETED _______________________________________________ 

FLOOR AND AREA AFFECTED __________________________________________________ 

CPM (IJ) ACTIVITY AND EVENT AFFECTED  (Use IJ Numbers and Description) 

____________________________________________________________________________

____________________________________________________________________________ 

IMPACT AND DISRUPTION TO BASE CONTRACT WORK (Describe type of Base Contract 
Work impacted, the crew size and effect, i.e., slow downs, stop work, or having to move crews 
to other work areas) 
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________ 
 
REMARKS  
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________ 
 
 
    PREPARED BY ______________________________________ 
    DATE ______________________________________________ 
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SHOP DRAWING AND MATERIAL APPROVAL 
DELAYS AND WRONGFUL REJECTION SUMMARY 

 
 

PROJECT: _______________________________________________________________________ 
 
 
SUBMITTAL NUMBER _________________________________________________________________ 
DESCRIPTION OF SUBMITTAL _________________________________________________________ 
____________________________________________________________________________________ 
DATE OF ORIGINAL SUBMITTAL ________________________________________________________ 
DATE OF FIRST REJECTION ___________________________________________________________ 
REASON FOR REJECTION _____________________________________________________________ 
____________________________________________________________________________________ 
 
DATE OF SECOND RESUBMITTAL ______________________________________________________ 
DATE OF SECOND REJECTION ________________________________________________________ 
REASON FOR SECOND REJECTION ____________________________________________________ 
____________________________________________________________________________________ 
(Use additional forms attached hereto to record additional Resubmittals and Rejections) 
 
DATE OF FINAL APPROVAL ____________________________________________________________ 
NUMBER OF CALENDAR DAYS BETWEEN ORIGINAL SUBMITTAL DATE AND FINAL APPROVAL 
DATE ______________________________________________________________________________ 
 
DATE THAT APPROVAL WAS REQUIRED TO MEET ORIGINAL CONSTRUCTION SCHEDULE 
____________________________________________________________________________________ 
CALENDAR DAYS DELAY TO THE FIELD WORK PER ORIGINAL SCHEDULE CAUSED BY LATE 
APPROVAL _________________________________________________________________________ 
 
IMPACT AND DISRUPTION TO BASE CONTRACT WORK (Describe in detail) 
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________ 
 
 
     PREPARED BY _________________________________ 
     DATE __________________________________________ 



 
 

 
 

 

ERRORS AND OMISSIONS 
DATA SUMMARY 

 
 
PROJECT:____________________________________________________________ 

ERRORS & OMISSIONS NUMBER ________________________________________ 

CHARACTER OF ERRORS AND OMISSIONS  _______________________________ 

FLOOR AND AREA AFFECTED  ___________________________________________ 

SPECIFICATION SECTION REFERENCES __________________________________ 

DRAWING REFERENCES ________________________________________________ 

OTHER DOCUMENTATION AVAILABLE (Photos, special drawings, as-specified vs. 
as-built drawings, etc____________________________________________________ 
 
 
DATE OF NOTIFICATION TO GENERAL CONTRACTOR, ARCHITECT/ENGINEER, 
OWNER______________________________________________________________ 
 
 
METHOD OF RESOLUTION AND DATE (e.g., A/E issues Change Request; 
Clarification Memo, etc.) _________________________________________________ 
_____________________________________________________________________ 
 
IMPACT AND DISRUPTION TO BASE CONTRACT WORK.  DESCRIBE IN DETAIL 
(e.g., stopped work, moved  to other work, lost hours, etc.)_______________________  
______________________________________________________________________ 
______________________________________________________________________ 
 
 
     PREPARED BY _____________________________ 
     DATE _____________________________________  



 
 

 
 

 

IMPACT ANALYSIS OF 
CHANGE ORDERS ON CPM SCHEDULE 

 
 

PROJECT: 
 
 
DESCRIPTION CHANGE 

ORDER NO. 
CHANGE 
ORDER NO. 

CHANGE 
ORDER NO. 

CHANGE 
ORDER NO. 

CHANGE 
ORDER NO. 

CHANGE 
ORDER NO. 
 

LABOR DATA       
  Trade       
  Crew       
  Crew Days       
  Manhours       
CPM DATA       
  I-J Networks  
  Affected 

      

  Activity  
  Description 

      

  Duration       
  Float       
  Adjusted  
  Duration 

      

  Adjusted 
Float 

      

  Adjusted  
  End Date 

      

 
 
 
     PREPARED BY __________________________________ 
     DATE ___________________________________________ 



 
 

 
 

 

 B. The Owner-Architect Contract 

 Virtually all of the cases that have imposed malpractice liability on the 

architect look to the contract between the owner and architect to identify the 

duties which the architect performs on the project in determining the architect's 

liability. 

 Therefore, the contractor should attempt to obtain a copy of the contract 

between the owner and architect as soon as it appears that the contractor may 

have a claim against the architect. 

 On a public project, this should not be difficult inasmuch as most 

jurisdictions now have a Freedom of Information Act or ÒsunshineÓ law which 

requires a public owner to make copies of documents, such as contracts, 

available to any interested citizen.  The contractor can use such a law to obtain a 

copy of the owner-architect agreement. 

 Second, the contractor should be mindful that certain contract documents 

forming part of its contract with the owner place duties on the architect during 

construction of the project.  For example, AIA Document A-201, General 

Conditions of the Contract for Construction, sets forth specific architect duties in 

Article 2. 

 Having obtained a copy of the architect-owner agreement and/or being 

familiar with the owner-contractor agreements which impose duties on the 

architect, the contractor should ensure that in any notice letters given to the 

owner and/or architect, the contractor refers specifically to duties of the architect 

which the architect has negligently performed and which form the basis of the 

claim.  For example, if the basis of the claim is that the architect has failed to 

review and approve shop drawings in a timely manner, such as was the case in 

Ernst v. Manhattan, the contractor's correspondence should specifically refer to 

the contract provisions requiring the architect to review and approve shop 

drawings in a designated time period or in a timely manner. 



 
 

 
 

 

 C. Expert Witness 

 As noted above, a claim asserting malpractice on the part of the architect 

will have to be substantiated by the use of expert testimony.  An architect or 

engineer will have to be found who will testify as to the standard of care 

prevailing in the area in which the project is located that should have been 

followed by the defendant architect.  The contractor who senses that it has a 

major claim against the architect-engineer early in construction should consider 

obtaining expert advice at this time to review and evaluate the claim.  For 

example, if the claim results from the architect's refusal to approve precast 

structural members because of their alleged failure to conform to specified 

tolerances, the contractor may wish to have an independent engineer review the 

precast members in order to obtain another opinion.  If the consulting engineer 

hired by the contractor determines that the members meet specifications, the 

engineer may be in a position to testify as an expert witness if the dispute results 

in litigation.  Therefore, the contractor should not wait until trial to locate and 

utilize the services of an expert witness.  Since such testimony is essential, the 

contractor should identify and make arrangements with experts at an early date. 

D. Obtaining Architect-Owner Correspondence 

 The contractor may find that architect-owner correspondence contains significant 

admissions and/or statements helpful to the contractor in establishing its claim.  Such 

correspondence may indicate that the architect was not given sufficient time by the 

owner to design the project or the architect did not take certain factors into 

consideration which have resulted in errors in the plans and specifications, etc. 

 On private construction projects, the contractor really has no way of 

obtaining copies of such correspondence before litigation is filed.  Discovery is 

available only after suit is filed and unless the contractor receives cooperation 

from one of the other parties who allows the contractor to examine that party's 



 
 

 
 

 

files, the contractor will not be able to obtain copies of correspondence between 

the architect and owner. 

 However, on public projects, the above-mentioned Freedom of Information 

Act or  ÒsunshineÓ laws may enable the contractor to obtain copies of 

correspondence and other documents between the owner and architect.  This 

documentation can then be used to help substantiate the contractor's claim.  The 

contractor should consider not only looking at the files of the public owner, but 

looking at the files of certain regulatory agencies as well, which files may contain 

helpful documentation.  For example, on federally-funded waste water treatment 

construction projects, not only should the contractor examine the owner's files, 

but the Regional EPA office files should also be inspected for these fides may 

contain copies of correspondence between the owner and architect and/or 

correspondence directly between EPA and the architect.  Similarly, on hospital 

projects funded by federal money, the contractor may wish to examine the files of 

federal agencies which supervise and/or administer such funding.  The same is 

true with regard to a residential housing project funded and/or guaranteed by 

HUD.  Again, opportunities exist for the resourceful contractor to obtain copies of 

documentation, before suit is filed, that will substantiate its claim against the 

design professional. 
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MEMORANDUM 
 
TO: Roy Van Orden 
 
FROM Jim Sawyer 
 
SUBJECT: Budgets Requested by Quality Control Dept. and  
  Budgets Received by Quality Control Dept. for  
  Cedars-Sinai Medical Center Hospital 
 
W.O. # 64071 08 
 
DATE: May 12, 1972 
 
 

Reference is made to your statement in the Department Head Meeting last 
Wednesday, May 10th, in regards to subject budgets.  I won’t attempt to quote 
you verbatim: my understanding of the implications of your statement took me 
by surprise.  My inference from your statement was that all departments had 
sufficient budget to complete Cedars-Sinai Hospital work to their satisfaction.  
Of course, I can’t speak for the other design services departments; I am only 
talking about the work required from the Quality Control Department, i.e., 
specifications and coordination checking.  The facts are as follows: 

 
 1. On March 24th, 1972, I made a written request to Al Smith for $7656 

for balance of 500 phase specification work and $33,841.60  
for 600 phase coordination check. 

 
 2. On April 17th (in a meeting on the 18th floor East conference room 

with Al Martin, you Roy, Bert Bradley, Cal Haist, Grant 
Mounterr, Art Skillman, Ed Teal, Al Smith and me), I was 
given, by Al Smith, a written 600 phase budget of $6980 for 
specs and $5887 for checking and absolutely no budget to 
finish the 500 phase specification work. 

 
 3. You, Al Martin and Al Smith told us (Department Heads) that this 

was absolutely all the money any of us could spend on 
Cedar-Sinai Hospital job.  The three of you further stated 
that we were to do the best we could within the budget 
limitations.  I seem to be the only Department Head who has 
adhered to the budget given me -- Al Smith increased his 
own budget 44.9% and decreased mine by 16.3%. 

 
As of now as a matter of record: 
 
 1. The specs are as complete as the drawings and information we have 

received. 
 
 2. The Checking Section has done  a very good job within the time 

allowed for checking 60 to 75% complete drawings.  I would 
say that the firm has received a 15% coordination check, and 
no more. 

 
 3. For me to assume responsibility for the specs, I will need a budget for 

$6000 to be spent between July 1st and August 1st. 
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 4. For me to assume responsibility for coordination check, I need a 
budget of $35,000 to be spent between August 1st and 
October 1st, 1972. 

 
These are the facts. 
 
 
 
Jim Sawyer 
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MEMORANDUM 
 
TO:  Roy Van Orden and Al Smith 
 
FROM:  Jim Sawyer 
 
SUBJECT: Coordination Check of C/SMC Hospital 
  Work Order No. 64071-08 
  by Quality Control Department 
  
DATE:  May 10, 1972 
 
 
This is a request for your instructions, advice, decision, or what  have you in 
regards to the checking of C/S Hospital drawings -- the checking which has 
been performed and how to proceed from here on. 
 
First -  The coordination checking performed during the period 

beginning April 5th and ending April 19th 
is now past history since the results were 
given to the applicable departments April 
19th and 20th. 

 
Second -  The coordination checking performed during the period from 

April 20th through May 4th was 
performed by Alex Galas and Ed Gersh 
and consisted of checking all Owner 
furnished - Contractor installed equipment 
as shown on Architectural drawings 
against specs and mechanical and 
electrical drawings.  The results of this 
work was given to Harold Skalla, Ray 
Chee, Cal Haist (via A. Romulo) and you, 
Al. 

 
Third - May 26th we will have 600 hrs left in our “checking” budget.  This 

will allow us to do one of the following: 
 
  1. We can perform 90% of the architectural and 

structural drawings checking  (as listed 
herein); or 
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  2. We can perform 60% of the mechanical and 
electrical checking as listed herein; or 

 
  3. We can do both of the preceding items (1 and 2) if 

we can afford a total of 1640 hours (+/- 
5%); or 

 
  4. We can not do any further checking at all. 
 
Following architectural check would require services of Jose Segura (part-
time), Merrill Pick, Fumio Konishi, Bob Ringstrom, and possibly Ray Raya 
for 4 weeks. 
 
600 Phase Architectural Check 
 
The primary objective of the architectural check should be the concentration of 
efforts on the structures themselves and progressing to include checking of 
casework, interior elevations, and details.  An architectural, structural 
coordination is the most critical item which should be given first consideration 
with the time and budget allotted.  Suggest check should be as follows: 
 
 1. 1/8" & 1/4" arch.  plans checked against one another and 

against structural.   This would be a dimensional 
check as well as configuration coordination. 

 
 2. Due to the size of the project, all vertical shafts (stairs & 

conveying systems, etc.) should be checked as a 
separate entity against structural. 

 
 3. All architectural sections, details, and ext. elevations 

should be checked against 1/8" and 1/4" 
architectural plans and against structural for 
location and for workability of details. 
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 4. All casework should be checked against 1/4" architectural 
plans for workability of details and to make sure that cabinets called out on 
plan agree with casework schedule as far as size, materials, and finish. 
 
 5. All interior elevations and details should be checked 

against 1/4" plans for detail workability and 
proper location, using reflected ceilings for 
reference, if possible. 

 
Items which could be deferred are as follows: 
 
 1. General information 
 
 2. 1/16" Architectural Plans 
 
 3. Finish Schedule 
 
 4. Door Schedule and Details 
 
 5. Miscellaneous Interior Details 
 
These “guidelines” will have to be discussed with Ray Chee to obtain his 
comments, suggestions, and approval.  I believe this effort would be worth 
the money and save confusion later. 
 
Following Mechanical and Electrical check would require services of Alex 
Galas, Ron Bocci, Peter Pepe, Gil Romero, and Ed Gersh for 4 weeks: 
 
Mechanical Checking 
 
 1. All floor plans for continuity and practicability. 
 
 2. Correlate between riser diagrams & floor plans. 
 
 3. Plaza level ceiling space clearance. 
 
 4. Equipment rooms check. 
 
 5. Sections & elevations check. 
 
 6. Structural & Architectural openings required for ducts. 
 
 7. Fresh air intakes & exhaust openings. 
 
 8. Details check. 
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 9. Specifications vs. Equipment. 
 
 10. Equipment vs. Electrical. 
 
 11. Duct clearances under platforms in high-ceiling areas. 
 
 
Mechanical items which will not be checked. 
 
 1. Ceiling clearances check. 
 
 2. Duct riser clearances in walls. 
 
 3. Basic overall specifications check. 
 
 
Plumbing Checking 
 
 1. All floor plans for continuity & practicability, equipment 

rooms. 
 
 2. Correlate between riser diagrams and plans. 
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 3. Plaza level ceiling space clearances. 
 
 4. Piping vs. structural and architectural openings. 
 
 5. Specifications vs. control diagrams, control diagrams. 
 
 6. Specifications vs. equipment schedule. 
 
 7. Equipment vs. electrical. 
 
 8. Details check 
 
 9. Piping clearances under platforms over high-ceiling areas. 
 
 10. Piping connections to fixtures. 
 
Plumbing items which will not be checked 
 
 1. Pneumatic Tube system check. 
 
 2. Fixtures check. 
 
 3. Piping clearances (horizontal) except as noted. 
 
 4. Pipe riser clearances in walls. 
 
 5. Basic specifications check. 
 
Electrical Checking 
 
 1. Single-line diagram vs. plans & panels. 
 
 2. Incoming main telephone system. 
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 3. Telephone riser diagram. 
 
 4. Panel schedules 
 
 5. Equipment vs. Mechanical, Plumbing & Specifications. 
 
 
Electrical items which will not be checked 
 
 1. Auxiliary systems check. 
 
 2. Basic overall specifications check. 
 
As a matter of record, I want to state that we (Checking Section - Quality 
Control Department) have done the best we could with the budget allowed.  
It is my understanding that Al Martin stated that this is all the money we can 
spend on this job and then we can’t work on it.  This is what I propose to do 
unless, on the basis of this memo, you gentlemen instruct me otherwise. 
 
 
 
 
_______________________________ 
Jim Sawyer 
 
 
cc: Al Martin 
  Roger Lillicrop 
  Quality Control Dept. Files 



J. SAWYER 
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CEDARS-SINAI MEDICAL CENTER ARCHITECTS AND ENGINEERS 
 
MARTIN AND ASSOCI ATES                                  CHARLES LUCKM AN ASSOCI ATES 
 
 
 
MEMORANDUM 
 
TO:  See Attached Distribution List 
 
FROM:  Ray Chee, Production Architect 
 
DATE:  March 27, 1972 
 
SUBJECT: Cedars-Sinai Medical Center Hospital 
  Third Issue Package to Client and 
  In-House Check Sets 
 
 
Drawings are to be ready for printing on Friday, March 31, 1972 at 4:30 p.m.  All drawings are 
to “look finished” if they are not completed. 
 
A list of uncompleted items shall be made and distributed as soon as possible to all parties 
concerned (A. Smith, J. Sawyer and R. Chee) so that the coordination check can proceed 
properly. 
 
Please deliver the “originals” to Mike Nishida on the 14th floor  by 4:30 p.m. 
 
 
RC/md 
 
 
 



J. SAWYER 
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D.G. JACKSON, INC. 
 

CONSTRUCTI ON PROJECT MANAGEMENT 
CSMC FIELD OFFI CE 

101 NORTH SAN VI CENTE BOULEVARD 
LOS ANGELES, CALI FORNIA 90048 

___________ 
TELEPHONE 659-2823 

 
       October 18, 1974 
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TO: A&E    RE: Cedars-Sinai Medical Center 
AT: Bank Square    MAIN HOSPITAL BLDG. 
Los Angeles, California   (Interstitial Headroom Problem) 
 
Gentlemen: 
 
This letter is being sent to Messrs. Martin, Picard, Sturm, Snyder and Rollins with the 
request and directive that, after due council, substantive action be taken on the part of the 
Architect to terminate the squabble concerning Interstitial Electrical Rooms, as indicated by 
the attached correspondence of McKee, dated October 16 (WO 64071/CS-2431). 
 
Having been an observer and sometime participant in this discussion since January of 1974, I 
would suggest that one of the following alternatives is absolutely mandatory at this time. 
 

DSMC - A&E accept responsibility for improper space allocation and immediately 
issue appropriate RFS’s resolving the problem. 

 
Relying upon the Contract Document requirements that drawings are diagrammatic, 
Contractor shall provide layout drawings, etc., advise the Contractor again that it is 
the Contractor’s responsibility to resolve the coordination problem and that no 
additional cost or consideration of delays for time will be considered with the 
exception of the physical cost of cutting holes in beams which have previously been 
agreed to by the Architect in principal. 

 
It is quite  possible that your office has a more appropriate solution which you should feel 
free to pursue, regardless of the suggestions contained in this letter.  We must, however, 
again point out that apparently the efforts on your part to cooperate with the Contractor 
toward the best interest of the Project have been taken by the Contractor as admission of fault 
and regardless of language in previous submittals to the contrary, we are advised that the 
Contractor is accumulating cost which we assume would for both time and physical work.  
Your prompt action on this matter will be sincerely appreciated. 
 
      Very truly yours, 
 
      D. G. JACKSON, INC. 
DISCOVERY 
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      D. G. Jackson 
 
DGJ/swm 
 
Attachment 
 
cc: P. Yeaeger 
 S. Moreno 
 R. Weinstein (w/encl.) 


