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With federal, state, local and
foreign governments’
budgets increasingly
strained by hefty deficits,
the prospect that suffi-

cient public funding can be found for the
timely construction of much-needed pub-
lic facilities and infrastructure seems ever
more dim. There is, however, a strategy
for disconnecting public construction from
public funding that is gaining attention
around the world. Known widely as build-
operate-transfer, or “BOT,” contractors
should be aware that this contracting
method could profoundly affect the future
of public construction.

WHAT IS BOT?
BOT is only one of a number of related,
acronymic public contracting schemes,
but they are all based on common princi-
ples seen perhaps most clearly in the
BOT model. In its most basic form, BOT
calls for a government to contractually
grant to a private sector entity a conces-
sion requiring the entity to obtain financ-
ing for, design, and build a public facility
or infrastructure (build); operate it for a
fixed period of time, during which the pri-
vate entity can recover its costs of con-
struction, plus profit, by charging fees or

tolls for its use or receiving payments from
the government (operate); and then, at the
end of the concession period, transfer
ownership and operation of the facility
back to the government (transfer). In this
way, the government shifts responsibility
for financing public construction to the
private sector, and the private sector gains
the opportunity to profit according to how
well it can construct and manage a public
facility.1

BOT schemes generally involve five
major players: (1) the “principal,” which is
the “local or federal government body that
recognizes the need for a public facility
but is unable to financially support the
project;” (2) the “concessionaire,” which
“is usually a consortium and takes the
responsibility of developing (designing,
financing and constructing), maintaining
and operating the facility, on behalf of the
principal,” and which “realizes profits on
the initial investment through the usage
of the facility” during the operation
period; (3) the investors, including share-
holders (or sponsors) of and lenders to the
concessionaire; (4) the contractor, which is
generally part of the concessionaire; and
(5) the operator, who “manages the opera-
tional stage of the facility,” and “is usually
part of the concessionaire’s consortium,
because of the critical role in the revenue

Build-Operate-Transfer: The
Future of Public Construction?
Gerald I. Katz, Esq. and Stephen W. Smith, Esq.

E X E C U T I V E  S U M M A R Y

• Build-operate-transfer (BOT) calls for a government to contractually grant to a private sector entity a concession
requiring the entity to obtain financing for, design, and build a public facility or infrastructure (build); operate it for a
fixed period of time, during which the private entity can recover its costs of construction, plus profit, by charging fees or
tolls for its use or receiving payments from the government (operate); and then, at the end of the concession period,
transfer ownership and operation of the facility back to the government (transfer).

• This article describes the BOT concept, discusses where and how it has been used in the United States, and analyzes its
advantages and disadvantages.

GERALD I. KATZ, a
partner in the law firm
of Katz & Stone, L.L.P.,
with offices in Vienna,
Virginia, Washington,
D.C., and Rockville,
Maryland, specializes in
resolving construction
disputes. Mr. Katz has
extensive experience
representing owners,
contractors, sureties,
and designers in
complex construction
litigation.

STEPHEN W. SMITH is
an associate with the law
firm of Katz & Stone,
L.L.P., where he specializes
in the representation of
contractors and owners in
construction and related
disputes. Before joining
Katz & Stone, Mr. Smith
represented nationally
known sureties in
construction, indemnity,
and suretyship matters.



BUILD-OPERATE-TRANSFER 37

JOURNAL OF CONSTRUCTION ACCOUNTING AND TAXATION   March/April 2003

stream [and] the importance of operating
knowledge for programming, financing,
design and construction.”2

BOT contracting also generally requires
the execution of a number of different
contracts. In addition to entering into the
primary concession contract with the prin-
cipal, the concessionaire must coalesce its
consortium by entering into financial
agreements with shareholders and lenders
which detail how revenues from the oper-
ation phase will be distributed and what
return on investment the investors are
guaranteed; a construction contract with
the contractor, which is “usually a fixed
price contract or a design-build contract”
that, “because of the concessionaire’s
responsibilities towards the principal, the
lenders, and the final users of the facility,”
generally imposes “high fines . . . for late
delivery;” and an operation contract with
the operator which outlines how the facil-
ity is to be used and the “rates for usage
of the facility” that may be charged by the
operator.3 But the concession contract
between the principal and concessionaire
is the most important and often the most
complex contract of the BOT process.
That contract must address numerous, sig-
nificant issues concerning any or all of the
three BOT phases. Any party seeking to
enter such a contract, whether public
agency or private contractor, should have
expert legal assistance in the drafting and
negotiation of its terms.

Like any other contract, the BOT scheme
involves negotiation by the various parties.
Negotiation is based on knowledge. In order
to gain the most from the BOT structure,
[parties] must know and understand not only
the advantages of using the scheme but must
also be able to identify the potential prob-
lems and provide solutions. To realise [sic]
the most from the BOT scheme, [parties]
should . . . [a]chieve [the] right contractual
balance by . . . carrying out negotiations with
skill, care and professionalism.4

The multitude of “potential problems”
that will be encountered in any conces-
sion contract include, but are certainly not
limited to:

• how the various financing, construction
and operation risks are to be allocated
between the parties;

• what guarantees are in place to lessen
or eliminate such risks;

• from what sources of revenue the con-
cessionaire may recoup its costs and
profit;

• what means of oversight and regulation
the principal will have over the project;

• how the contract can be amended or
changed as situations arise during the
course and various phases of the con-
cession period;

• what obligations or benchmarks of per-
formance and maintenance must be
met during the operation period;

• how delays to the project will be reim-
bursed or penalized;

• whether and how the concession may
be extended or terminated;

• what remedies are available in the
event of a party’s default on its obliga-
tions under the contract; and

• what dispute resolution procedures will
govern the parties and the project.5

To effectively identify and solve such
problems, parties are well-advised to
obtain experienced counsel that can pro-
vide the “skill, care and professionalism”
they will need in crafting an advanta-
geous, and hopefully profitable, role for
themselves in a BOT project.

As mentioned above, there are several
other types of contracting schemes similar
to BOT. Build-transfer-operate (“BTO”) dif-
fers from BOT only in that “the transfer to
the public owner takes place at the time
that construction is completed, rather than
at the end of the franchise period,” and
the concessionaire then “operates the
facility on behalf of the owner.”6 In a build-
own-operate (“BOO”) scheme, however,
the concessionaire “retains ownership of
the facility, makes returns on its invest-
ment by operating it for the rest of its use-
ful life and may sell the facility at any
point in time.”7 In contrast to BOT and
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BTO arrangements, “‘[l]egal title to the
facility remains in the private sector, and
there is no obligation for the public sector
to purchase the facility or take title.”8

Indeed, “[a] BOO transaction may qualify
for tax-exempt status as a service contract
if all Internal Revenue Code requirements
are satisfied.”9 Other variations on the
BOT theme include buy-build-operate,
where the government sells an existing
facility or infrastructure “to the private
sector entity, which then makes the
improvements necessary to operate the
facility in a profitable manner;” design-
build-operate, in which “a single contract is
awarded for the design, construction, and
operation of a capital improvement;” and
lease-develop-operate or build-develop-operate,
where “the private party leases or buys an
existing facility from a public agency;
invests its own capital to renovate, mod-
ernize, and/or expand the facility; and then
operates it under a contract with the public
agency,” a scheme used by a number of
municipalities to develop their transit
facilities.10

BOT contracting may be a relatively new
concept, but it has its roots in public under-
takings of the past. For instance, a version of
“the BOT approach was used as early as
1834 with the development of the Suez
Canal. This revenue-producing canal,
financed by European capital with Egyptian
financial support, had a concession to
design, construct, and operate assigned to
the Egyptian ruler Pasha Muhammad Ali.”11

The modern form of BOT construction was
established in the mid-1980s by Turkey,

when it faced a shortfall in the funds neces-
sary for new, desperately needed energy
sector infrastructure. The innovation
allowed private Turkish companies, in con-
cert with foreign entities if necessary, to
take on the financial burden of funding and
building such infrastructure, in exchange for
the opportunity to operate and recoup their
construction costs from the new facilities
over a certain period of time before transfer-
ring operation of the facilities back to the
government.12

The Turkish government has been
extremely proactive over the last two
decades in constructing and expanding

the necessary legislative and regulatory
framework to allow BOT contracting to be
more widely and easily utilized in that
country. However, the Turks have also
learned that utilization of the BOT tech-
nique does not necessarily produce
results: “By the end of 1997, Turkey had
only gained 340 MW of power generation
capacity, an increase of only about 1.5%,
which lagged far behind the growth in
consumer demand.”13

BOT IN THE USA
One would assume that the hallmarks of
BOT-style contracting–privatization (if only
temporarily) of public infrastructure and
reliance on the private sector to build facili-
ties more cheaply and efficiently–would
make it a perfect fit for public construction
in the United States. However, after the
success of public-private partnerships in
the 19th and early 20th century that built,
among other things, America’s prolific net-
work of railroads, use of the technique in
this country declined. But it may be com-
ing back into style, thanks to the same sort
of economic pressures that inspired Turkey
to turn to BOT contracting twenty years
ago. Issues concerning the future of
American infrastructure, including

how government must structure projects if
private financing is to be a realistic alterna-
tive . . . are of particular importance at the
moment because the federal government is
shifting responsibility for infrastructure
development to state and local governments
– governments which are burdened already
with the cost of maintaining facilities that
have been built in the last fifty years with
deep-pocket federal programs. * * * [A]fter
WWII, when we could just go out and buy
ourselves an interstate highway system off
the shelf, these other approaches fell out of
use. The Waste Water Treatment Program,
for instance, was 90% government-funded – a
town only had to come up with a dime to get
90 cents from the government to build a
waste water treatment plant. * * * The pro-
gram worked sufficiently well as long as the
federal government had the money to sustain
it, but now that Congress has stopped putting
all the money on the table, some alternatives
are needed.14
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As a result, more and more public agen-
cies may be coming to take as their credo
the words of former New York governor
Mario Cuomo: “It is not the government’s
obligation to provide services but to see
that they’re provided.”15

One area of public contracting in the
United States that already sees extensive
use of BOT-style contracts is the trans-
portation sector, especially in the con-
struction and operation of toll roads. In
that instance, “a public-private partner-
ship is formed to contract with the private
party to build and operate a toll road. The
revenue source for the toll road is typically
a blend of state and federal sources and
future toll collections. Contractors and
financial institutions are drawn to these
projects because they provide construc-
tion business, and they generate large fees
to the financial institutions for evaluating
and arranging the financing of the pro-
jects.16 In addition, public-private ven-
tures have often been used to build and
operate bridges, parking lots and transit
facilities.17

A review of court cases from around the
country shows that BOT-style contracts
are also used in the construction and oper-
ation of solid waste, landfill, and recycling
facilities. One such case, decided by the
U.S. Supreme Court, is C&A Carbone, Inc.
v. Town of Clarkstown.18 Carbone is an
important case in the analysis of the pros
and cons of BOT contracting (discussed
further below) because it highlights a
common but controversial aspect of that
form of public-private partnership: rev-
enue guarantees. Frequently, govern-
ments, in order to attract private sector
participants (and their investors) to
engage in a BOT project, must provide
certain guarantees that the concessionaire
will indeed recover all of its construction
costs, plus a healthy profit, during the
concession period. Whether that translates
into public agencies simply supplement-
ing or thoroughly subsidizing the revenue
streams of their concessionaires, this prac-
tice has drawn much fire from critics who
contend that such a financial commitment
to a BOT project by the public entity

undermines the very purpose for out-
sourcing the project to the private sector
in the first place: shifting the burden of
financing the project away from the
already financially-overburdened govern-
ment.

The New York municipality in Carbone
provided certain financial guarantees to
the concessionaire to underwrite any short-
fall in revenues that might arise from sub-
optimal use of the solid waste transfer sta-
tion by the public. Notably, however, the
city also attempted to guarantee sufficient
revenues by ensuring that maximum use
was indeed made of the transfer station:

A local private contractor agreed to construct
the facility and operate it for five years, after
which the town would buy it for $1. During
those five years, the town guaranteed a mini-
mum waste flow of 120,000 tons per year, for
which the contractor could charge the hauler
a so-called tipping fee of $81 per ton. If the
station received less than 120,000 tons in a
year, the town promised to make up the tip-
ping fee deficit. The object of this arrange-
ment was to amortize the cost of the transfer
station: The town would finance its new
facility with the income generated by the
tipping fees.

The problem, of course, was how to meet the
yearly guarantee. This difficulty was com-
pounded by the fact that the tipping fee of
$81 per ton exceeded the disposal cost of
unsorted solid waste on the private market.
The solution the town adopted was the flow
control ordinance here in question . . . . The
ordinance requires all nonhazardous solid
waste within the town to be deposited at the
Route 303 transfer station. Non-compliance
is punishable by as much as a $1,000 fine and
up to 15 days in jail.19

Claiming that the ordinance was uncon-
stitutional, a local solid waste processing
company brought suit against the town.
The Supreme Court found that the plain-
tiff “receives bulk solid waste, sorts and
bales it, and then ships it to other pro-
cessing facilities—much as occurs at the
town’s new transfer station. While the
flow control ordinance permits recyclers
like [plaintiff] to continue receiving solid
waste, it requires them to bring the non-
recyclable residue from that waste to the
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Route 303 station. It thus forbids [plain-
tiff] to ship the nonrecyclable waste itself,
and it requires [plaintiff] to pay a tipping
fee on trash that [plaintiff] has already
sorted.”20 As a result, despite the conclu-
sion of New York courts that the ordi-
nance was valid, the Supreme Court ruled
that the ordinance violated the
Commerce Clause of the U.S.
Constitution.

California also attempted to create a
monopoly to help a BOT-style project suc-
ceed, but was forced to buy back its con-
cession when litigation over the constitu-
tionality of the monopoly threatened to
indefinitely delay financing and construc-
tion. In the late 1980s, the state legislature
concluded that “[p]ublic sources of rev-
enues to provide an efficient transporta-
tion system have not kept pace with
California’s growing transportation needs,
and alternative funding sources should be
developed to augment or supplement
available public sources of revenue.”21

One of the alternatives California turned
to was “privately funded Build-Operate-
Transfer (BOT) projects whereby private
entities obtain exclusive development
agreements to build, with private funds,
all or a portion of public transportation
projects for the citizens of California.”22

The legislature was convinced that such a
public-private joint venture would:

(1) Take advantage of private sector effi-
ciencies in designing and building
transportation projects.

(2) Allow for the rapid formation of capi-
tal necessary for funding transporta-
tion projects.

(3) More quickly bring reductions in con-
gestion in existing transportation corri-
dors.

(4) Require continued compliance with
environmental requirements and
applicable state and federal laws that
all publicly financed projects must
address.

(5) Offer the traveling public alternate
route selections in project areas.23

Accordingly, in 1989, the state passed leg-
islation authorizing its transportation
department to “solicit proposals and enter
into agreements with private entities, or
consortia thereof, for the construction by,
and lease to, private entities of four public
transportation demonstration projects,”
i.e. toll roads.24 The statute provided for
“the lease of those facilities to the private
entity for up to 35 years,” followed by
“complete reversion . . . to the state at the
expiration of the lease at no charge to the
state.”25 Moreover, the law authorized the
concessionaire to impose tolls for use of
the roads, and directed that “over the
term of the lease the toll revenues be
applied to payment of the private entity’s
capital outlay costs for the project, the
costs associated with operations, toll col-
lection, administration of the facility,
reimbursement to the state for the costs of
maintenance and police services, and a
reasonable return on investment to the
private entity.”26

In the early 1990s, the state transporta-
tion department went a step beyond the
requirements of the statute and began
granting concessionaires exclusive devel-
opment rights that barred the state from
authorizing any competing toll roads
within a certain radius of the concession-
aires’ projects. Such “non-compete”
arrangements survived a major court chal-
lenge in Professional Engineers in California
Government v. DOT,27 when the California
Court of Appeal held that they did not
violate the state constitution and that such
deals were not an abrogation of the state’s
police power because they did not
expressly bargain that power away.
Notably, the court also concluded that the
legislature could always use its eminent
domain power to condemn the concession
if the need for a competing facility within
the non-compete zone arose. Just last
year, the legislature proved the court
right. Again faced with litigation over the
non-compete zone of a BOT-constructed
toll road, the legislature found:

(b) The Department of Transportation (here-
after the department) is a party to a franchise
agreement with the California Private
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Transportation Company, L.P. (CPTC), as
authorized by Section 143 of the Streets and
Highways Code, providing for privately
financed transportation facilities within State
Highway Route 91 (hereafter Route 91), with
transportation facility development rights
extending from Interstate 15 in Riverside
County to the Los Angeles County and
Orange County boundary. * * * The fran-
chise agreement extends to the year 2030 and
includes provisions prohibiting improve-
ments to Route 91 in order to protect the
investment in the privately financed facilities
(hereafter noncompete provisions).

(c) The County of Riverside is currently chal-
lenging the legality of the noncompete provi-
sions in a legal proceeding against the depart-
ment and the CPTC.

(d) Current congestion on Route 91 and pro-
jections for future vehicle traffic and trans-
portation demand through this corridor make
it imperative that Route 91 improvements be
planned and constructed as soon as possible.

(e) The Orange County Transportation
Authority (OCTA) has determined that
acquisition of the CPTC interest in the fran-
chise agreement is desirable and is the most
appropriate means to eliminate the noncom-
pete provisions of the franchise agreement.
By replacing private control of the franchise
agreement and bringing the transportation
facilities under public ownership, OCTA will
restore the authority to public agencies . . . to
make much needed improvements in the
heavily congested Route 91 corridor and for
OCTA to manage the transportation facilities
to maximize throughput of vehicles and pas-
sengers rather than profits.

(f) The noncompete provisions shall be elim-
inated through the sale of CPTC’s interest in
the franchise agreement to the OCTA. This
will facilitate the end of the litigation and
enable planning and construction of critically
needed transportation improvements to
Route 91 through the Counties of Orange
and Riverside.28

Accordingly, the legislature amended Cal.
Sts. and Hy. Code § 143 to, among other
things, reduce the number of BOT-style
toll road projects from 4 to 2, and bar the
state transportation department from
entering into any new projects as of
January 1, 2003.29

Four other states have also incorporated
BOT-style contracting into their laws. An
Illinois statute provides for such contract-
ing “with respect to the construction,
operation, closure, and post-closure main-
tenance” of regional low-level radioactive
waste disposal facilities.30 Interestingly, as
hazardous and security-sensitive as such a
facility is, the statute grants the state
agency surprisingly broad discretion to
enter into agreements containing

(i) provisions leasing, or providing for the
lease of, the site to the operator and authoriz-
ing the operator to construct, own and oper-
ate the facility and to transfer the facility to
the Department following closure and any
additional years of post-closure maintenance
that the Department shall determine;

(ii) provisions granting exclusive rights to the
operator with respect to the disposal of low-
level radioactive waste in this State during
the term of the operating agreement;

(iii) provisions authorizing the operator to
impose fees upon all persons using the facil-
ity as provided in this Act and providing for
the Department to audit the charges of the
operator under the operating agreement; and

(iv) provisions relating to the obligations of
the operator and the Department in the
event of any closure of the facility or any ter-
mination of the operating agreement.31

Wisconsin, like California, has authorized
the use of build-operate-transfer and
build-operate-lease (BOL) contracts for
transportation projects, such as toll roads.32

Preconditions for their use include a
determination by the state that “the
agreement advances the public interest,”
and that “the private entity has prior
experience in design, construction, site
development and environmental impact
analysis” and, in the case of BOL projects
that do not revert to the state, “the capa-
bility of maintaining and operating the
facility upon completion of the project.”33

In addition, all BOT and BOL agree-
ments must include:

(c) A provision specifying that the project
shall be constructed in accordance with
requirements and specifications approved by
the department of administration . . . .
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(d) A provision permitting inspection by
agents of the department of transportation
until title transfers . . . .

(e) If applicable, a provision specifying that
any operation and maintenance under the
agreement by the private entity shall be con-
ducted in accordance with requirements and
specifications approved by the department.

(f) A provision establishing a mechanism for
the resolution of disputes.34

In contrast to Illinois’ and Wisconsin’s
solitary statutes, Minnesota and North
Dakota have each developed similar, com-
prehensive statutory schemes authorizing
and regulating BOT contracting in those
states. Both Minnesota35 and North
Dakota36 expressly define the BOT, as
well as BTO, construction format, and
both outline the following rights and
responsibilities of the contracting parties:
• Private sector operators are allowed to

mortgage, grant security interests in,
and pledge their interests in (a) the
public facilities and their components;
(b) development, lease, management,
concessions, and other related agree-
ments; and (c) income, profits, and pro-
ceeds of the facility.

• The private operator may be allowed
by the concession contract to assemble
funds from any available source, includ-
ing federal, state, and local grants, bond
revenues, contributions, and pledges,
and to incorporate existing public infra-
structure into the facility.

• The concession contract may authorize
the private operator to charge variable
fees or tolls based on time of day, char-
acteristics of the particular facility’s ser-
vice, or other factors approved by the
public authority.

• The public authority is allowed or
obligated to provide certain services to
the project. (In Minnesota, the road
authority must provide maintenance,
snow removal, and police services to
toll facilities. In North Dakota, the
public authority may provide prelimi-
nary planning, planning, environmental
certification, and preliminary design

services for infrastructure projects, for
which the authority is entitled to be
reimbursed.)

• The government is entitled to perform
certain oversight of the project. (In
Minnesota, the location and design of
bridges must be reviewed and
approved by the road commissioner and
toll facilities are subject to regular
inspections by the road authority and
the commissioner. In North Dakota,
leases of public facilities must be
reviewed and may be revised every five
years, and BOT-style facilities are sub-
ject to review and approval before
being incorporated into existing infra-
structure and subject to regular safety
inspections.)

• Facilities built by the private sector
must still meet the same environmen-
tal, navigational, design, construction
and safety standards as those applied to
facilities constructed or operated by the
public authority.

• Revenues from the facilities during the
operation period must be applied, in no
particular order of priority, to repay-
ment of indebtedness incurred for the
facility, payments due the public
authority for the concession, costs asso-
ciated with the operation, administra-
tion, and maintenance of the facility,
and reasonable reserves for future capi-
tal outlays. Remaining revenues after
such payments are made belong to the
private operator.

There are, however, important differences
in the two states’ laws. For example, while
North Dakota requires only that “the
anticipated fees, rental income, and rev-
enues from the operation of the facility . . .
be sufficient to pay the maintenance and
operation costs for the facility, and princi-
pal of and interest on any evidence of
indebtedness to finance the facility,”
Minnesota goes further toward ensuring
that concessionaires earn a profit for them-
selves and their investors by mandating
that the concession contract “establish a
reasonable rate of return on investment
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and capital during the term of the agree-
ment.”37 However, Minnesota also
imposes on private operators of facilities
that are to be transferred back to the pub-
lic authority at the end of the concession
period the obligation to “meet at least the
maintenance standards of the [public]
authority for facilities of the same func-
tional classification during the term of the
agreement.”38

BENEFITS OF BOT
Some of the perceived benefits of BOT
contracting have already been noted. First
and foremost, under BOT, the significant
costs and risks of financing, constructing
and operating public facilities and infra-
structure fall to a private sector entity bet-
ter positioned to bear them than finan-
cially-strapped public agencies. In one
proponent’s view, “[t]he greatest advan-
tage of BOT for the government is the
subcontracting of the majority of the risks
to the private sector, with the latter will-
ing to finance and assume risks in the
development of a public facility. At the
end of the concession period, the govern-
ment will inherit a well-operated project
without investing public funds and with
little risks. A consequence of not investing
its own money is that the project can take
place even if the government’s budget is
limited.”39 Moreover, not having to ear-
mark substantial funds for infrastructure-
building allows states to “releas[e] public
resources for other purposes, such as
spending on welfare or education.”40 Even
with BOT, the public body continues to
bear significant responsibilities, such as
“the provision of certain assets (such as
land), subsidies (where the project is not
economically self-standing), . . . and per-
haps—where users are not being charged
directly by the private sector for the ser-
vice in question—a revenue stream,” but
these are generally well within its capabil-
ity to provide.41 With the BOT technique,
then, it is believed that each party “is left
to shoulder the risks and responsibilities it
is best suited to manage.”42

In addition, utilizing BOT may help
accelerate the development of public
infrastructure projects that would other-
wise have to wait and compete for scarce
public resources. One benefit of accelerat-
ing such projects is that doing so “will
capture project costs in current dollars,
rather than postponing portions of con-
struction into the future when the project
costs will be higher.”43 Moreover, acceler-
ating public projects should, in turn,
accelerate the economic growth that gen-
erally accompanies the development of
infrastructure.44

One of the most strongly perceived
benefits of the BOT technique is the
belief among its supporters that private
sector participants bring to such projects a
know-how, innovativeness, and efficiency
inherently superior to that of the public
sector, which can reduce project construc-
tion costs and time and increase the effec-
tiveness and efficiency of public facilities
and infrastructure. The private sector’s
involvement, it is believed, brings with it
“a commercial management approach” to
building public facilities and infrastruc-
ture, and thus “represent[s] an effective
means of tackling problems of inefficiency
and sub-optimal performance which can
sometimes afflict state-owned enterprises,
including unmet demand and unreliable
service.”45 Moreover, by centralizing
design, development, construction, and
operation in one entity, especially a pri-
vate entity, “the facility should be more
effective and efficient.”46 This is one of
the reasons Massachusetts chose to use
BOT-style contracting “to improve an
interstate highway segment (Route 3
North) from Boston to New Hampshire. *
* * [T]hey hope to minimize project
delivery time and . . . reduce project costs
by introducing efficiencies and reducing
conflicts during construction.”47

Furthermore, BOT projects may bene-
fit from the participation of other private
sector members of the concessionaire’s
consortium. In one view, the involvement
of private investors and consultants
ensures “more intense scrutiny of costs
and benefits, relevance and payback.”48 As
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participants bring
to such projects a
know-how,
innovativeness,
and efficiency
inherently
superior to that of
the public sector. 
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a result, “[t]he involvement of leading
technical experts and experienced
financiers . . . assists the true feasibility of
a project to be assessed. Its costs and risks
will be meticulously examined.
Imaginative solutions to apparently diffi-
cult problems can be found.”49 In addition,
BOT proponents contend that the attrac-
tion of “experienced contractors, engi-
neers, consultants, financiers, lawyers and
other professionals” to a locality to partici-
pate in a project “can have powerful
repercussions at the level of technology
transfer and exchange. Access can be
gained to ideas, information and expertise
extending well beyond that which is avail-
able” locally.50

Finally, the use of BOT contracting
may appeal to public authorities for two
additional reasons. First, it allows them to
“attract private sector funding and
involvement, without incurring the
adverse political repercussions sometimes
associated with full-scale privatization.
Government retains a significant role and
can guard against any private sector
excesses. It can also retain ownership of
the assets in question, and avoid charges
of ‘selling out’” quintessentially public
facilities and functions to private
interests.51 Furthermore, the construction
of an efficient and effective public facility
or infrastructure using the BOT technique
would establish a “benchmark” against
which the cost and efficiency of construc-
tion and operation of other public projects
can be measured.52 Even if the public
authority were to later return to conven-
tional public contracting, the knowledge
and experience gained from the BOT pro-
ject might help “foster[] the efficient
management of the public sector.”53

DISADVANTAGES TO BOTS
There are downsides to the BOT scheme
that may undermine the success and
spread of its use. For instance, govern-
ments face the quandary that outsourcing
the construction of public facilities and
infrastructure to private sector entities,
whose interest lies in optimizing their eco-

nomic rate of return, may conflict with the
public interest in other aspects of the con-
struction, such as its environmental
impact or the availability to disadvantaged
segments of the community of low- or no-
cost access to such facilities or infrastruc-
ture.54 Proponents of BOT contend that a
balance can be achieved:

No one would pretend, of course, that the
private sector can give absolute priority to
the social dimension of infrastructure devel-
opment. In many respects, the private sector
simply cannot operate effectively on the
basis of such priorities. Priorities of this kind,
however, are precisely the responsibility of
Government. [Public-private partnerships,
like BOT,] seek to reconcile and synthesize
these different approaches, so that the pri-
vate sector’s strengths and resources can be
used to best advantage.55

But critics see dangers from the start to
finish of BOT projects. First, some con-
tend that “[t]he private sector will natu-
rally be most interested in those projects
or enterprises which have the greatest
potential to be ‘commercially’ profitable.
Projects which are not commercially
viable, even though they may be equally
or even more vital for the provision of an
essential public service, will be left for
governments and tax-payers to finance.
This means that there will always be a
market-driven tendency to transfer profit-
generating activities to the private sector,
while transferring unprofitable activities
to the state sector.”56 Second, it is per-
ceived that, because “[p]rivate companies
are ultimately only accountable to their
share holders, whose dividends should be
maximi[zed], . . . [w]here a project fails to
deliver its promised benefits, or results in
negative local impacts, the natural ten-
dency of private developers will always be
to transfer as much responsibility and cost
of this as possible on to the state and local
communities.”57

Furthermore, a question remains as to
whether the construction and operation of
public facilities and infrastructure are even
proper subjects for outsourcing by govern-
ments. Those who agree with former
Governor Cuomo’s statement above would
likely say yes, and the growing use of BOT
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around the world may be spreading that
sentiment:

Downstream conversion of primary energy to
electricity . . . has been regarded as almost
wholly public sector domain. In this area,
ownership and financing has traditionally
been a function of government, because the
supply of electricity has been seen exclu-
sively as a public responsibility. * * *
Although electricity supply remains essen-
tially a public service, the view that govern-
ments must exclusively own, operate and
finance it is no longer regarded as sacred.58

However, some question whether, if not
all then at least certain, public institutions
should “be privatized, or is that an abdica-
tion of a central responsibility?”59 In this
view, some public facilities and infrastruc-
ture, like prisons, are so “inherently pub-
lic” that their construction and operation
should not be entrusted to private enti-
ties, even at a substantial savings.60

Even if the idea of using BOT to build
public facilities and infrastructure is
accepted there are still practical problems
with the technique that may hinder its
success. For instance, it is generally very
difficult to accurately estimate at the start
of a BOT project the level of demand, and
thus the amount of income to the conces-
sionaire, that the facility will engender
during the operation period. This presents
a dual risk: the concessionaire may not
receive revenues sufficient to recover its
construction costs and earn a profit, and
the government could incur a hefty finan-
cial liability if it guaranteed the conces-
sionaire a certain level of demand and/or
income. The risk, moreover, has already
been shown to be very real. “This was
seen in the Channel Tunnel project
between Britain and France, one of the
first European privately financed BOT
projects.”61 Moreover, the Dulles
Greenway—“a privately financed road
west of Dulles Airport—is in serious trou-
ble: toll revenues are a small fraction of
what was anticipated, and there are big
questions as to whether it will be able to
survive as a private entity.”62

As a result, it is believed that “[i]n most
large BOT projects the private sector has
only been willing to participate if govern-

ments . . . assume a significant portion of
the project risks.”63 Such assumption of
risk generally takes the form of financial
guarantees to the concessionaire, such as
preferential tax treatment, grants, debt
contributions, revenue guarantees, invest-
ment in the concessionaire, and restric-
tions on competition. In this case, how-
ever, the solution may be worse than the
problem. In reducing or eliminating the
risk of an uncertain revenue stream, an
inherent risk of facilities construction and
operation commonly assumed by owners
and contractors on private sector projects,
such government guarantees may distort
the effect of the free market, the very
engine of efficiency and reduced cost that
the private sector’s participation is sup-
posed to bring to BOT projects. As one
author has suggested, “[t]he notion that
the private sector is inherently more effi-
cient and less wasteful than the state can
only be supported in situations of vigorous
competition, a free market principle
which tends to be conspicuously absent in
the case of public infrastructure projects.
When private developers are provided
with subsidies, guarantees and protection
against competition there is no evidence
that efficiency gains will be made.”64 This
flaw was perceived as far back as

when the railways were being set up and
built [in India] during British rule. ‘In India,
if a railway company did not attain a mini-
mum rate of return of, for example, 5%, the
government made up the difference under
the terms of a guarantee backed by its full
power of taxation . . . but the guarantees
removed the incentive for investors to moni-
tor management performances while opening
the way for promoters to negotiate so called
“sweetheart” deals with construction and
supply companies.’65

In this way, overly generous subsidies and
guarantees of a certain level of demand for
or income from facilities or infrastructure
may “tend to distort and undermine mar-
ket realities, generate waste and corrup-
tion, and lead to less accountability in the
use of public resources” by giving conces-
sionaires the impression that they can
“mint money at the expense of the . . .
government.”66

Government
guarantees may
distort the effect of
the free market,
the very engine of
efficiency and
reduced cost that
the private
sector’s
participation is
supposed to bring
to BOT projects. 
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Moreover, subsidies and guarantees
may counteract the expected benefit to
the public coffers of outsourcing the
financing, construction, and operation of
facilities and infrastructure to the private
sector. The primary boon to public agen-
cies of BOT contracting lies in shifting
the financial burden of financing, con-
struction, and operation to a private sector
better able to bear them. But American
governments forced to generously under-
write and ensure the private sector’s suc-
cess on BOT projects may find, like the
government of Laos, that the burden has
shifted right back:

[In the building of the Nam Theun II dam in
that country,] the Government is required to
provide financial guarantees which protect
the private investor against the nationalising
[sic] of private assets, reneging on loans, and
the threat of political instability. The amount
of the guarantee for the Nam Theun II pro-
ject is 20% of the total project cost. * * * The
cost of this guarantee has to be carried by
Laos. This is on top of raising the money to
cover the Government of Lao’s 25% share in
the consortium. All these costs will add to
this country’s foreign debt burden.67

Compounding the problem, the public
authority may find itself guaranteeing the
concessionaire’s funding “while having lit-
tle control over whether those funds are
used efficiently.”68 Thus, as one critic put
it, “[w]hile the application of the BOT
model seems to depend heavily on mech-
anisms which guarantee the private sector
against loss, there seems to be no corre-
sponding mechanisms which guarantee
that the projects lead to net gains and
benefits for the governments and local
people concerned.”69

Finally, opponents of BOT projects con-
tend that they do not ensure that the public
will reap the supposed benefits of innovation
and technology transfer during the project or
a well-maintained, state-of-the-art facility at
the end of the concession period. As for
innovation, the perceived flaw lies in the
number and variety of participants that must
be part of a concessionaire in order to fulfill
its multiple responsibilities over the course
of a BOT project:

One would expect the participation of many
organizations with a wide range of expertise
should result in an efficient and effective
design. However, the case studies show that,
in most of the cases, a conservative design
and construction was adopted. This is driven
by the concessionaire’s attitude to reduce
risks and costs. Tested design and construc-
tion methods are widely adopted in BOT
projects, with innovative ideas employed
only when it will make the facility more prof-
itable in the long run. * * * One of the major
advantages of having so many participants is
the fact that the design will satisfy all parties
on completion. Consequently, the disadvan-
tage is that the design will compromise to the
tastes of all those involved and the design
process will be more time consuming. * * *
The same observations can be made for con-
struction as with the design process: selection
of conservative, well tested methods and
materials that pose little risk.70

Also, in the view of critics, there is little or
no assurance of technology transfer, as
“there is hardly any incentive for the pro-
ject company to pay more than lip service
to technical training and skills transfer
programs of personnel that would assume
operation and maintenance of the project
after the transfer of the project. There is
little or no motivation for the project com-
pany to involve the local private industry
in the building of the . . . infrastructure
and thereby effect transfer of technology.
It is more financially beneficial for the
company to work with its subsidiaries
and/or companies with which the sponsor
has had an established working relation-
ship than with a local company.”71

Analogously, it is believed that there is lit-
tle or no assurance of the quality of the
facility transferred back to the principal at
the end of decades of private operation.

The primary goal of an investor when under-
taking a BOT project is to secure adequate
return on investment before the term of the
concession runs out. The motivation to
ensure the viability of the facility after the
term of the concession is therefore relatively
weak. Though this can be reinforced by the
government offering the investor a role in
running the project after the term of the con-
cession is determined, the likelihood of
maintenance and capital replacement costs
being kept at a minimum is very high. It can
also be argued that due to the length of the
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term of the concession, the [facility] may
have become obsolete by the time of transfer
and could need major rehabilitation or
require more resources to operate than a new
facility. Power generation plants in particular
have a finite life span and the cost of decom-
missioning them can be enormous.72

Therefore, critics contend that, “[w]ith
many BOT projects it may be relevant to
ask if the state will ultimately inherit an
asset or a liability.”73

CONCLUSION
The future of BOT contracting as an ele-
ment of, much less the model for, the con-
struction of public facilities and infrastruc-
ture in the United States and elsewhere is
uncertain. The method is still primarily
used overseas by struggling, debt-ridden
countries whose national treasuries are
dwarfed by the treasuries of some of our
larger states. Moreover, legislation autho-
rizing BOT’s use is in place in only a few
American jurisdictions, and, even there,
some early experiences with the tech-
nique have been less than encouraging.
Further, like any new technique, BOT
does suffer from demonstrated, as well as
other perceived, flaws. Nonetheless, the
BOT model of public construction does
offer attractive benefits to public authori-
ties with more will than wallet.

In sum, “[a]lthough it has several attrac-
tions, the main one being that the needed
infrastructure can be built without employ-
ing public funds or directly raising the debt
profile of the country, the [BOT] scheme in
itself does not automatically guarantee many
of its purported attractions and does not in
fact provide some of them. These problems
however should not constitute a total bar in
the use of the BOT scheme . . . . The reality
is that [governments] have huge [infrastruc-
ture] needs, which if not met will continue
to affect their economic growth.
Furthermore, it is quite clear that govern-
ments are no longer able to meet all these
needs. At present, the BOT scheme pro-
vides one of the better options . . . .”74 ■
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